CORONERS: Not eligible to sald office for over four years
continuously in any period of timee

May 19, 1936+ g Y

Honorable Je HRe Womack, Me Do
Coroner of Texas County
Houston, Mlssourl

Dear Sir:

We acknowledge your request for en opinion, dated
April 13, 1936, which reads as follows:

"In recent instructions to Coroners
sent out from your office you stated
that a Coroner could not succeed him-
self if he had served four yearse

"I have served Yexas County, as Coroner,
for most of four years. What I would
like to know if if I should resign now
and be appointed to serve out the un-
expired term, would I then be eligible
for reelection? In conference with

you yesterday I understood you to say
that I could do thise.

"If the above arrangement would not be
satisfectory could I resign before the
four years were e and then be eligible
for reelection?"

Article IX, Section 10, of the lMissouri Constitution
provides:

"rhere shall be elected by the quali-
fied voters in each county on the

first Tuesday next following the

first Honday in November, A. D. 1908,
and thereafter every four years, &
sheriff and coroner. 7They shall serve
for four years and until their successors
be duly elected and qualified, unless
sooner removed for malfeasance in of-
fice. EDefore entering on the duties of
thelr office, they shall give securlity -
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in the amount and in such manner as
shall be prescribed by law, and shall
be eligible only four years in any

one periode Whenever a county shall
be hereafter established, the Governor
shall appoint a sheriff and coroner
therein, who shall continue in office
until ths next succeeding general
election and until their successors
shall be duly elected and qualified.”

Article IX, Section 11, Missouri Constitation provides:

"Whenever a vacancy shsll happen in

the office of sheriff or coroner

same shall be filled by the eoun%y
courte If such vecancy happen in the
office of sheriff more than nine months
prior to the time of holding a general
election, such county court shall im-
mediately order a special eleetion to
fil1ll the same, and the persomn by it
appointed shnil hold office until the
person chosen at such election shall be
duly qualified; otherwise, the person
appointed by such county court shall
hold of fice until the person chosen

at such general election shall be duly
qualified. If any vacancy haopen in

the office of coroner, the same shall
be filled for the remainder of the term
by such county courte No person elected
or appointed to fill a vacaney in elther
of sald offices shall thereby be rendored
ineligible for the next succeeding term."

Article XIV, Section 5, Missourl Constitutiom provides:

"In the absence of any contrary pro-

vision, all officers now or hereafter

elected ar appointed, subjeet to the

right of renignatio:i shall hold office

during their official terms, and until

thnir successors shall be duly elected
or appointed and qualified."

Pursuant to the above constitutional provisions the
Legislature has provided in Section 10167, k. S. Hoe. the
following:
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"On the first Tuesday after the first
lionday in November, in the year 1880,
and every two years thereafter, there
shall be an election held in each
township in this state, and in e ach
ward of the city of Ste Louils, for

the election of a member of congress
from each congressional district, of
senators and representatives in those
districts and judges of the county
courts in those counties where the
term of those elected has expired,

and for sheriffs and coroners, and
such other officers as may be required
Ly law to be elected at such elections.”

The Legislature has provided in Section 11196 R. Se
loe 1929, the following:

"All officers elected or aprointed
by the authority of the laws of this
state shall hold their offices until
their successors are elected or ap=-
pointed, commissioned and qualified.”

The people have a right to such period and in such
a manner as they shall establish by their constitution,
to cause or allow thelr liec officer to returm to
private life, and to f 11l up vacant places by certain
and reguler elections and appointmentse To this end are
the provisions of the Missourl Constitution above quoted.
Similar provisions mgy be found in the consitutions of .
other states from earlliest times, regulating and con-
trolling rotation and succession in officee

Luce, on Legislative Assemblles, pe 346, reads as
follows:

"Pennaylvania was the f irst colonz to
have the rotation idea put into its
frame of government. William Penn's
Charter of Liberties provided that
(after seven yoars) when a member of
the Provincial Council (the upper
branch) ended his three years'! term,
he should be 'uncapable of b eing
Chosen again for one whole year fol-
lowing that so all may be fittest

for the Government and have Lxperience
of the Care and burthen of it.' The
provision disappeared in 1696, but it

was not forgotten. When the Convention



Hone Je Re Viomack -t Ha}' 19, 1936.

of 1776, over which Benjamin Franklin
presided, and which he no doubt ine
spired, created but one legislative
body, it sald: 'No person shall be
cabable of belng elected a member to
serve in the House of Representatives
of the freemen of this Commonwesalth
more than four years in seven.'. It
was also provided that a delegate of
the State in Congress should serve
no longer than two yoars successively
and be incapable of reelection for
three years afterward; that any per-
son having served as a member of the
Supreme Ixecutive Council of the
State for three successive ye

ehoull be insspibls of hediing that
office for four years afterward; and
that one third of the Coyneill should
be replaced each yeare 'By this mode
of election and continued rotation,?!
it was explained, 'more men will be
trained to puhlic business, there
will in every subsequent year be found
4n the Council a number of persons
acquainted with the proceedings of the
foregoing years, whereby the bmsinecss
will be more consistently conduct

and moreover the danger of establis
ing an inconvenient aristocracy will
bte effectually prevented.!

"Franklin persisted to the end of his
admiration of the idea. Hadison
reports him as saying in the Federal
Convention: 'It seems to have been
imagined by some, that the r eturning
to the mass of tfm people was de~
grading the magistrate. 7This, he
thought, was contrary to republican
principles. In free governments, the
rulers are the servants, and the
people thelr superiors and sovereigns.

For the former, therefore, to returm
among the latter, was not to %
but to promote, theme And it woul
be imposing an unreasonable burden
on them, to keep them always in a



Hone. J. K. VWomack -5 hy 19. 1036.

state of servitude, and not allow
them, to become again one of the
masterse' " '

And further on pages 347 to 349 reads as follows:

"AnotlLer of the great men of the

time who believed in rotation was
Thomas Jefferson. His State had

put into the Bill of Rights of the
Constitution of 17763 'rhe legislative
and executive powers of the State
should be separate and distinct from
the judiclary; and that the members of
the two first may be restrained from
oppressi on, by feeling and participat-
ing the burdens of the people, they
should, at fixed periods, be reduced
to a private station, return into that
body from which they were originally
taken, and the vacancles be supplied
by frequent, certain, and re
elections, in which all, or any part
of the former members, zo be again
eligible, or ineligible, as the laws
shall directe' It was in the spirit
of this that Jefferson prepared, pro=-
bably not long after the framing of
the Virginia Constitution, a resolution
for the rotation of members of the

Cont inental Congress. 1t was rejected,
but is worth quoting for the light it
sheds on one phase of the ppinion of
that day:

" 'r'o prevent every danger which might
arise to American freedom by contine
uing too long in office the members of
the Continental Congress, to preserve
tot hat body the confidence of thelir
friends, and to disarm the malignant
imputation of thelr enemies: It is
earnestly recormmnded to the several
Provinces, Assomblies or conventions
of the United colonies that in their
future elections of delegates to the
Continental Congress one half at least
of the persons chosen be such as were
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not of the delegation next preceed-
ing, and the residue be of such as
shall not have served in that office
longer than two yearse'

"Wwhen the Federal Constitution had

been drawn, Jefferson wrote to Madison,
December 20, 1787, that a feature of

1t be disliked, and strongly disliked,
was the abandelmentof the prineciple

of rotation in office, 'and most par-
ticularly in the case of the President,’'
He was not the only man to r each that
office who may have changed his views
about the desirabllity of second termse.

"Maryland followed Virginia in makinj
an abstract statement of the principle,
but confined it to the executive
branch, saying: 'That a long cone
tinuance, in the first executive de-
partments of honor or trust, is danger-
ous te libverty; a rotation, t herefore,
in those departments, is one of the
best accurities of permanent freedom.'
No other State referred to 1t until
John Adams came to write the Consti-
tution of Massachusetts. 1In 1776 he
had given the idea half-hsarted ap-
provale 'A rotation of all offices,’
he hed said, 'as well of representa-
tives as of counsellors, has many
advocates, and ls contended for with
plausible arguments. It would
be attended, no doubt, with many ad-
vantages; and if the society has a
sufficient number of Suitable characters
to supply the great number of vacancies
which would be made by such rotation,
I can see no objections to it. These
persons may be allowed to serve for
three years, and then be excluded
three years, or for any longer or
shorter terme.' Four years later he
put into the Bill of Rights of his
State: 'In order to prevent those
who are vested with authority from
becoming oppressors, the people have
a right, at such periods and in such
manner as they shall establish by

thelr frame of govermment, to cause
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their publie officers to return to
private 1ife; and tof 111 up vacant
places by certain and regular elections
and appointments.' "

The arguments for and against rotation and non-
suceession in office are not new. It 1s for us to con-
strue and harmonize the provisions of the Missouri Con-
stitution according to the intention of the framers and
in the light of historical background. What did the
people mean when they provided that the coroner "shall be
elipible only four years in any one period"? Construing
this quoted phrase we must read and understand the context
of both sections 10 and 11 of Article IX, supra. Ve see
that these sections refer to one possible elective term
and to two posslble appointive terms of this constitutional
offices Any one of the three exigencies provide separate
constitutional terms of thilis offices

12 Corpus Juris, pe. 707, Section 55, reads as follows:

"The presumption and legal intendment
is that each and every clause in a
written constitution hss been inserted
for some useful purpose, and therefore
the instrument must be construed as a
whole in order to ascertain both its
intent and general purpose and also

the meaning of each part. It follows,
therefore, that, as far as posalble,
each proviaion must be construed so as
to harmonize with all others, yet with
a view to giving the largest measure of
force and e ffect to each and evclrll
provision that shall be consistent with
a construction of the instrument as a
wholes Different sections, amendments,
or provisions relating to the same sub=-
Ject, must be construed together and
read in the light of ench others”

Hoah Webater defines the noun "period™ thus: "length
of existence; duration.”

In the case of People ve Leask, 67 H. Ye 521, l. ce 527
that Court sald: Ao Py
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"The word period, in its proper mean-
ing, has reference to a lapse of time;
end the statute in the use of it, had
reference to a lapse of time, as meas-
ured by the measures of time in use
among mene % # % A period of time is

a stated and recurring interval of
time, a round or series of years, by
vhicﬁ time is measurede When the
statute prescribed the term of office
of the clerks to be, in general phrase,
for the same period, it referred to
the stated and recurring interval of
time, to the round of series of years
which 1t hed already named, to wit,
six years."

We believe that by taking the dictionary definition
of the noun "period" es used in the Constitution, them the
phrase should well read that the coroner "shall be eligible
only four years in any length of existence." The three
official constitutional terms provided for the coroner in
the Constitution might continue for an indefinite periecd
but for this limitation of eligibility, and this exigency
was in the minds of the framers. Our construction eliminates
a coroner from continuing in office indefinitely while oec-
cupying an official terme Armed with such power, 1t was not
intended that he use his office to perpetuate himself in
office but for a four year cycle of continuous time. Cone
tinuation in office beyond a four ysar e¢ycle was thought
not best for the welfare of the people, hence the consti-
tutional limitatione On the other hand arbitrary retirement
of a trained and efficlent officer was thought not best for
the welfare of the people. Hence the constitutional 1imi-
tation, measured by a four year eycle of time was not intended
to effect those persons whose term, or continuous successive
terms did not rumn through a four year cycle of time. This
constitutional provision is self-enforei and the happening
of the constitutional limitation of eligibility automatiecally
vacates the office, and for filling this vacancy in office,
the people by their Constitution t ook forethought and provided
the method efid terme

Under Article IX, Section 11, supra, the Cowmty Court
in all cases of vacancy in the office of coroner, must fill
thé vacancy and the appointed officer is to hold the office
until the person elected in the next general election be
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duly sworn and qualified. This sectlon specifically pro-
vides that the person npgointed by the Gount{ Court to
£ill a vacancy the office of coroner is eligible for the
next succeeding term, and by its very specifications we
believe it to be am exceptional instance when the four
years continuous cycle cannot operate as a limitation on
eligibility to the office of coronere

Under the provisions of Article XIV, Seg¢tion 5, supra,
we see that all constitutional officers hold their office
"subject to the right of resigmation", which provisions in
the fundamentel law abates the cormdn law rule imposing pub-
lic office on peoplee

CONCLUSIONe

Applying our construection of the above quoted statutes
and constitutional provisions to your particular problem,
we see that your office of coroner of Texas County, Missouri,
was filled pursuant to the general election of 1932, and
that under the statutory and constitutional order of election
the office of coroner will again be filled, pursuant to the
general election to be held November 3, 1956.

Under t he provisions of Article XIV, Section 5, supra,
of the Mlssourl Constitution, you, as constitutional of ficer,
are privileged to resign your office at wille

We are of the opinion that should you resign and the
County Court of Record accept your reaifnati we will
believe that up until that time the office continumes in
you until that period of time that your successor is ap-
pointed to commence the unexpired term provided for in the
Constituti and he be comnmissioned and qualified as pro-
vided in Section 11196, suprae.

We are of the opinion that nothing in the Constitution,
Statutes, or common law prohibits you from succeeding your-
self in the unexpired term, should the Court sece fit to
appoint you for this unexpired term. Ve are of the opinion
that should you, as coroner, resign at this time of your
term, and a successor be appointed for the umexpired term,
other than yourself, in such a case you could run for the
office again In the general election of November 3, 1936,
and should you be eleeted you would be eligible to take over
the office in the face of this constitutional provision,
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providing that you are otherwise qualified for the office.
With a term of facancy filled by another, separating and-
intervening your present term from the comtemplated term,
it can not be said that you be holding the office of cor-
omer for over four years continuously in any period of
time.

To succeed yourself by filling the unexpired te we
believe that you would be ineligible to the office at the
general election to be held November 3, 1956« Such a com= -
pliance with the exception of Article 51, Section 11, supra,
allowing those appointed to succeed themselves was not in-
tended by the people. Such a compliance is but a literal
cg:glinncc and 1s contrary to the spirit of the Constitution.

S a compliance would be but a subterfuge adopted to defeat
the will of the people who Intended rotation and non-succession,
rather than abide by their wille

Our construction affords rotation and non-succession
in office, intended by the people, and at the same time
doex not eliminate a trained and efficient officer from
public service, except as the people, by their election,
80 eliminatee

Respectfully submitted
WM. ORR SAWYLRS
Asslstant Attorney Cenerale.

APPROVED:

“. l‘-: ¢ » Te
(Acting) Attorney Generale.
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