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COUNTY WARRANTS: (1) County officer is not permitied o buy or

speculate in county warrants of any class; (2) county officer is

entitled to interest on county warrant from date of presentation to

date of payment; (3) county officér cannot have warrants issued to

., him, protested to himself and mail his check or cash to state hospital;
(4) accounts for patients in state hospitals are paid by warrants

made out to treasurer of hospital.

garch 5, 1936.

j 3
Hon. H. Glenn ’eber, / L —

rrosecuting attorney,
Jefferson County, 7 f
Hillsboro, Missouri.

Dear sir:

This department is in receipt of your letter of
February 25 recuesting an opinion as to several questions in
connection with offiecers speculating in county warrants. The
first portion of your letter is as follows:

"Publicity recently given the
cases of GCeorge L. Barham, sherifrf
and K. Kip Briney, Treasurer-
Collector, respectively of Jtoddard
County, have occasioned consid-
erable inquiry in this county as
to the exaet and lawful method of
handling county warrants, and
prompts me to seek rulings from
you on the following guestions
vhich have arisen;”

(For convenience we shall attempt to answer your questions numer-
jcally as contained im your letter)

I

"lIs a county officer permitted to
purehase for investment any county
warrants? If so, what class of
warrants are permitted?®”

Section 3955, L.s. Mo. 1929 relates to the purchasing,
buying, trading for, any fee or warrant, either directly or
indireetly, by clerks, deputies and officers of any court; said
section is as follows:
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"It shall be unlawful for the
clerk of any court, or his deputy,
or any person in his employ, or
eny person for him, or any other
offieer of any ccurt, to buy or
purchase, or trade for, direetly
or indirectly, any fee taxed or
to be taxed as costs in the court
of which he is clerk or officer,
or of any other court in this
state, or any county warrant, at
less than par value, which may be
by law due or become due to any
person by or through any such
court; and it shall be unlawful
for any conty clerk, circuit
clerk, recorder, or any other offi-
cer of any court, or his deputy,
or sny person in his employ, to
charge, collect or receive less
fee for his services then is pro-
vided by law.”

Section 4094, R.5. llo. 1929 relates to officers speculating
in county warrants, and 1s as follows:

"Zvery clerk of a court of record,
sheriff, marshal, constable,
collector of publie revenue, or
deputy of any such officer, or a
Judge of a county court, prosecut-
ing attorney or county treasurer,
who shall traffic for or purchase
at less than the par velus or
speculaete in any county warrant
issued by order of the county
court of his county, or in any
claim or demand held against such
county, shall be adjudged guilty
of a misdemeanor, and shall, upon
convietion, be punished by fine
not less than twenty nor more
than fifty dollars."

Your question contains the words "purchase for investment"--
section 39565, supra, uses the words "or any county warrant, at
less than par value", while section 4094, supra uses the words
"who shall traffic for or purchase at less than par value or specu-

late in any county warrant”.

We are unable to locate any decision

wherein prosecutions have been conducted under these sections, except
in the case of 3tate v. Wilson, 130 Mo. App. 151, the court does

not define the elements of the crime but holds that the evidence

was insufficient to conviet and for that reason alone reversed the
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case.

In the case of State ex rel. v. Seibert, 130 Mo, 202, the
gquestion of a mandamus against the State Auditor to compel him to
audit certain costs in a case was involved. The court held that a
county officer could not maintaln an action es an essignee
because said county officer could not validly purchase any part of
the fees. The court saeid (l.c. 221-222):

"an additional reasoun occurs for the
rejection of the claim in guestion.

It stands conceded on the pleadings

and record herein, *"that J.L. Kewhouse,
the prosecuting attorney of Laclede
county, is an interested party in

seid fees.' Now, when did that interest
accrue? YWes it prior or subsequent to
his election as prosecuting attorney?

We can take Judicial notice of who

were eleected officers at the general
election in 1892, and such notice
embraces those who were elected to
various official positions in Laclede
County in that year. .among that

number is J... Newhouse, .then elected
prosecuting attorney. 1 Greenl. Lv.

(14 Zd4.),.sec. 6, and cases cited;
Himmelmann v, Headley, 44 Cal. 213;
Ragland v. Wynn's adm'r., 37 ala. 32;
‘Wede, llotice (2 2d.) sec. 1412. 4And
where the Judiciael memory is at fafilt,
it may resort to documents of reference.’
1l Greenl., supra. Turning to one of
these, we find that J.L. Newhouse was
elected prosecuting attorney at the
general election in that year. lesueur's
Manuel, 1893-4, 152,

"Under the public statute which will also
be Jjudicially noticed, he entered on the
dutles of his offiece on tlhe first day of
January next after his election. .5,
1899, sec. 652. ITurniug then to the
alleged supplemental fee bill, we find that
a portion of the costs or fees therein
mentioned &ccrued at the January ternm,
1893. 4and es the answer of relators'
alleges that they are the owners of all
the fees in question, it would seem that
under the provisions of section 3731,
nRevised Statutes, 1889, Newhouse could not
validly purchase any portion of the fees
which accrued after his induection into
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office. 4s to that portion,
certainly no mandeamus should lie

so far as he is concerned, because
mandemus requires the doing of a
specific thing, something whieh can
neither be diminished, halved,
quartered, nor otherwise subdivided.
Besides, it mas the duty of relators,
especially after making thet fee
bill & part of their answer, to
make 1t plein thet none of their
number was incompetent to become a
puiehaser or co-assignee of the fee
biil."

Jections 3955 and 4094, supra, have remained on our
statute books unchanged for a aumber of years, end it is our
opinion that when the Legislature passed the two statutes, it
hed in mind to prevent the temptation and the possibility of
fraud and corruption on the part of county offiecers by virtue
of their positions, and that it was the purpose of the Legisla-
ture to prohibit a county officer from in any wise purchasing
or becoming the assignee of a county warrant. It is therefore
the opinion of this department that no county officer can buy,
traffie in, speculate, invest in, or become in any wise, either
direetly or indirectly,interested in any class of county
warrants during his term of office.

II

"iay he retein his individual
salary werrant and have same
protested to him?"

%e find nothing in the statutes whieh would prevent an
individual from using or disposing of his salary warrant as he
sees fit. GSection 12171, R.5. kMo. 1929 relates to the presenta-
tion of warrants, and is as follows:

"No county treasurer in this state
shall pay any warrant drawn on

him unless such warrant be presented
for payment by the person in whose
favor it is drawn, or by his assignee,
executor or edministrator; and whemn
presented for payment, if there be
no money in the treasury for that
purpose, the treasurer shall so cer-
tify on the back of the warrant and
shall date and subscribe the same.™
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In the case of Skinner v. Platte County, 22 Mo. l.c.
438, the Court said:

"The ,uestion here is, will an
allowance ageinst a couniy in

fevor of an individual bear int-
erest before the warrant against

the county has been presented to

the county treasurer for payment,

and the treasurer's endorsement
thereon, showing that payment was
not made because there were no

funds in the treasury to pay the
demand? We think not. In order to
draw interest, the warrant for the
allowance must be made out and
presented for payment to the treas-
urer; if he has funds to pay with,

he pays the warrant without interest;
if he has no funds to pay with, ‘he
shall so certify on the back of the
warrent, date end subscribe the
same.' (R.C. 1845, p. 311, sec. 6)
From this date the warrant will

bear interest. Here, the plaintiffs
claimed their demand against the
county of Platte in 18513 the county
court allowed them four hundred
dollars; they were dissatisfied with
the court for allowing ne more, and
refused to accept a warrant for the
sum thus allowed them., In March,
1855, they moved the county court to
grant them a warrant for the said
allowance of {400, together with
interest thereon from the date of
said allowance. This the court refused
to do, so far only as respected the
interest. The plaintiffs appealed to
the Circuit Court; that court sustained
the county court, deeciding that plain-
tiffs were not entitled to interest.
The plaintiffs moved for & new trisal,
and being cverruled, they excepted,
and bring the case here.”

In view of the above decision, 1t is our opinion that
the individual warrant of a county officer may be presented,
and if there are not suffieient funds to pay it, he is entitled
to interest from the date of presentation, the same as any other
holder of a warrant.
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III

"Is it lawful for a county officer
desiring county warrents for invest-
ment, to have its Class 1 warrants
(hospital end eleemosynary) issued

to him, protested to hinself and in
turn meil the hospital his cash or
check to cover the account? lould
the county court or county clerk
sanctioning such procedure be legally
liable and if so0, to what extent?"

In view of our conclusion under rart I of this opinion
and the authorities therein cited, it is the opinion of this de-
pertment that no dounty officer may have werrants issued to him
under Class 1 of the County Budget act, protested to himself
and in turn mail the state hospitals his cleck or cash to cover
the account. This, we deem to be & flagrant violation of Seec.
4094, supra, end what we have said under Pert I would apply to

this guestion too.
Also, section 12170, R.o. Mo. 1929 provides:

"ivery such warrant shell be drawn
for the whole emount ascértained to
be due to the geraon entitled to
the same, ™ ° "

It 1s clear that this section means that only persons who are
legally entitled to have claims against the county allowed may

draw the warrants.

It is our opinion that if the county court or the county
clerk shall sanction or participete in sueh procedure, knowing at
the time that it is illegal, such officers may become liable to
prosecution under Sections 4094 and 3955, supra.

Iv

"Is there any regular lawfully
recognized method of procedure in
regard to the issuance and payment

of Class 1 warrants? sShould they
not either be issued to the party
presenting statement for payment, or
to the county treasurer, sent to the
latter's office with copy of original
statement attached or information
showing who is to receive payment for
the warrant?"
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vection 8836, R.5. Mo. 1929 was repealed by the Legis-
lature in 1935 and a new section enacted, which now reads as
follows (Laws of kio. 1935, p. 388):

"The several county courts shall

have pover toc send to a state

hospital such of their insane poeor

as may be entitled to admission
thereto. The counties thus sending
shall pay semi-annually, in cash,

in advance, such sums for the support
and maintenance of their insane poor,
as the board of menagers may deen
necessary, not exceeding six dollars
(¢6.00) per month for each patient;
and in addition thereto the actual
cost of thelr clothing and the
expense of removal to and from the
hospital, and if they shall die therein,
for burial expenses; and in case such
insane poor shall die or be removed
from the hospital before the expira-
tion of six months, it shall be the
duty of the managers of such hospital
to refund, or cause to be refunded,
the amount that may be remaining in
the treasury of such hospital due to
the county entitled to the same; and
for the purpose of raising the sum

of money so provided for, the several
county courts shall be and they are
hereby expressly authorized and empow-
ered to discount and sell their warrants,
issued in such behalf, whenever it
becomes necessary to raise sald moneys
so provided for."

The original seetion contained this provision: "And state
hospitals are hereby expressly prohibited from receiving any
county warrant in payment of any such sum as may be due by this
section.” The new section, you will note, contains no suech pro-
vision.

section 8642, H.o. Mo. 1929 provides:

"The superintendent shall, under the
direction of the menagers, cause, once
in every six months, to be made out
and forwvarded to eny county court
which may send to a state hospital gn
insane poor person, an exact account



Hon. R. Glen Veber - =B laren 5, 1936.

of the sum due and owing by

sueh court on account of such
insare person. Jaid court, at
its first session thereafter,
shall proceed to a2llow, and

cause to be paid over to the
treasurer of such state hospital,
the amount of said account.”

Under the terms of Jection 8642, supra, whemn accounts are
received by the county court for individual patients confined in
state hospitals, it is their duty to allow the amount and to pay
the same to the treasurer of the hospital, and it is therefore
our opinion that it is the duty of the clerk to meke out the
warrant to the treasurer of the hospital.

Respectfully submitted,

OLLIVER ¥, KOLEN,
Assistant .ttorney General.

APPROVED:

JOHN 7. HOFFMAN, oT.,
(aeting) ittorney Ceneral.
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