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COUNTY COURT: Cannot meke gift to deputy sheriff injurezd in line
of duty.

| I I i
January 23, 1936. }’ Pl LE U
¥ \,} §

Hon, H. Glenn Veber,
rrosecuting Attorney,
Jefferson County,
Hillsboro, Missouri.

Dear oir:

This depertment is in receipt of your letter of
January 13 wherein you moke the following inquiry:

"The County Court of Jefferson
County, lissouri would like an
opinion on the following question:
Can the County Court meke &
gretulity to & deputy sheriff
injured in the line of duty, where
no legal liabliity exists against
the County?

"It seems thet the Court feels a
moral obligetion to assist in some
degree in the payment of doctor and
hospitel bills, but the Clerk will
not issue the warrent in compliance
with the Court order without a
favorable opinion from your office."

If the County Court hes the power and suthority to
make the donation or gift mentioned in your letter, it must be
found in the Constitution or statutes prescribing the duties
and pcwers of the county court, either expressly or impliedly.
The section of the Constitution of the 3tate of Lilssouri
creating county courts is 36, article VI, which 1s as follows:

"In each county there shall dbe a
county court, whieh shall be & court
of record, and shall have Jurisdiction
to transaset all county and sueh other
business as may be prescribed by law.



Hon. H. Glenn Weber -Be Jan. 23, 1936.

The court shall consist of one
or more Jjudges, not exceeding
three, of whom the probate Jjudge
may be one, as mey be provided
by lﬂ'o "

The general powers of county courts are discussed in
the case of Knox County v. Hunelt, 110 Lio. 67, wherein the Court
sald (l.e. 74-75):

"Our county courts and the judges
thereof perform many duties,

some of which are judicial, others
quasi-judicial, and others purely
ministeriaeal., It has besen held
that members of that court aect
ministerially in causing & suit

to be brought in the name of the
county to the use of the township
school fund. Washington Co. V.
Boyd, 64 lo, 179. 5o directing
warrants to be issued on different
funds in payment of debts is a
ministerial, not judieial, act.

"It is a well-settled rule that
where the law requires absolutely
e ministerial act to be done by
a public officer, and he neglects
or refuses to do the aet, he is
lieble in damages at the suit of
a person injured. In such cases
a misteke as to his duty and en
honest intention is no defense.
Amy v. Supervisors, 11 Wall. 136;
Ins. Co. v. Lelend, 90 lio. 177;
Mlechem on Officers, sec. 664.

"But where the publie officer is
by law vested -with discretionary
ministerial powers, and he acts
within the scope of his authority,
he is not liable in damages for
an error in judgment, unless guilty
of corruption or a wilful violation
of the law. He is not liable for
an honest mistake. This principle
has been asserted by this court
under a variety of circumstances.
Reed v. Conway, 20 io. 23; Plke

V. liegoun, 44 Mo. 492; lcCutchen v.



Windsor, 55 Mo. 149; 48 Lioc. 204;
Zdwards v. Ferguson, 73 lio. 686;
Weshington Co. v. Boyd, 64 lLio.
179."

The powers of the county court are purely statutory,
as was said in the case of Bayless v. Gibbs, 251 Mo. 492:

"County courts are not general
agents of their counties. Tiey

are courts of limited jurisdictions,
with powers defined and limited

by the statutes, which constitute
their warrant of esuthority, and when
they ect outside of or in excess

of their statutory suthority, their
acts are null and void. * * *=«

Again, in the cese of Blades v. Hswkins, 240 lo. 187,
the Court said:

¥ ¥ * While it is true the
law is striet in limiting the
authority of these courts, it
never has been held that they
haveno authority exeept what
the statutes confer in so many
words. The uniwversel doctrine
is thet certein inecidental
powers germane tc the authority
andi duties expressly delegated,
and indispensable to their
performance, may be exercised.”

In the case of King v. iaries County, 297 lio. 488,
the decision respecting the power of a county court is in
substanee as follows:

"County courts are not the
general agents of the counties,
or the State, their powers
being limited and defined by
law and having only suech
authority as is expressly
granted them by statute. The
rule that county courts have
only sueh authority as is
expressly granted by statute

is qualified by the rule that
the express grant of power car-
ries with it such implied powers
&as are necessary to carry out
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and make effectual the purposes
of the authority expressly
granted."

The Legislature has seen fit to pass severe criminal
statutes affecting members of the court. Jseection 9987, R.S3.
Mo. 1929, provides:

"iny eounty court or Jjudge
thereof, or county treasurer,

or county clerk, or other county
officer, who shall order the
payment of any money, draw

any warrant or pey over any money
for any purpose other than the
speeifiec purpose for which the
same was ascessed, levied and col-
lected, or shell in any way or
manner attempt so to do, shall

be ad judged guilty of a misdemeanor,
end on conviction thereof shall

be punished as provided in section
2869, "

Section 4091, R.o. wo. 1929 provides:

"If any member of any town or

city couneil, or of any county

court or commission or body charged
with the administration or manage-
ment of the affeirs of eny county,

or any executive officer or member
of an; executive department of any
eity, town or ecounty in this state,
or any member of eny boerd or ecom-
mission charged with the edministra-
tion or management of any charity

or fund of a publie nature, by
whatever name the same may be called,
shall knowingly and without authority
of law vote for the appropriaetion,
disposition or disbursement of any
money or property belonging to

any such city, town, county, charity
or fund, or any subdivision of any
sueh e¢ity, town or county, to any
use or purpose other than the
specifie use or purpose for which

the same weas devised, appropriated
and collected, or authorized to be
collected by lew, or shall knowingly
ald, devise or promote the appropria-
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tion, disbursement or disposition

of eany such money or property, for
any purpose not directed and
warranted by law, and such illegal
appropriation, disbursement or
disposition be in feact effected,
every person so offending against

the provisions of this section shall
be deemed and taken to have feloniously
embezzled end converted to his own
use such money or property; * * *

CONCLUSION

We have searched the statutes diligently regarding
powers and duties of the county court and cannot locate any
statute which gives the county court authority to meske the
donation or gratuity to the unfortunate deputy who was injured
in line of duty, elther expressly or impliedly, however
commendable the attitude of the members of the county court
may be.

We further fortify our conclusion by reminding you of
the County Budget .ct (Laws of lo. 1933, pp 540-346) wherein
expenditures of the county are elassified in six different
classes, five of which are definite as to the nature of the ex-
penditures, the sixth being a ¢less which can only be resorted
to after the other five classes have been provided for, their
priority having been sacredly preserved and there being no
outstanding warrants of previous years in existence. Thus it
may be said that the existence of the County Budget aAet is an
additional reason why the county court cainot meke the donation,
and the last paragraph of Section 8 theresof (Laws of lMo. 1933,
p. 346) subjeets the officer issuing the werrant to an action
upon his official bond.

Respectfully submitted,

OLLIVER W, NOLEN,
assistant Attorney General.
APPROVED:

JOHN W, HOFFMaN, OT.,
(Acting) isttorney Ceneral.
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