
niG~NAY: Abutt ing owner can bui ld drain a l ong unus~ 
pa rt of highway. 
- - - - - - - - - - - - - - - - - - - - - -

L!a7 a. 193 6. 

Honorable Vane c. Thurlo 
Prosecuting Attorney 
Linn Count7 
Linneus, Uissouri 

Dear Sir: 

We h avo received your l etter of Apri l 22. 1936, 
which reads as followa: 

"I r espectfully request tho opinion 
of' your d$partmont upon tho follow­
ing proposition: 1~o Metropolitan 
Life Insurance Compall.7 owns a large 
body of land in this Oounty • and 
they desire to orect aroum thi_a 
land a leV)' and drain tho levied 
land by running an open ditch on the 
right-of- way of a public road for a 
distance of about sixty feet , the 
ditch to be an open ditch running 
on the right-of- way of t he road, 
but not crossing the travelled por­
t ion of the road. 

"The Township noard is willing to 
permit the construction of thia 
ditch if they have the authorit7• 
This ditch will empt7 into a creek 
jpon which is maintained a County 
bridge, t he mouth of th~ ditch to 
be on the road right-ot-way and 
t he l e'VJ' that the d-itch dralna will 
be construct ed on the company's farm. 

"IIJ question ia• does the Townah1p 
Board have the authority umer tbe 
law to permit the eonatruction and 
the maintenance of the d1ech on the 
r1ght- o.f- way• as the levy aDd tbe 
ditch will be erected am maintained 
for the solo benefit o~ the Camp&D7 
in draining their farm, but it nu. 
it is ~elt, b e a benefit to the road• 
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inasmuch as it will assist in drain­
ing off overtlow as well as surface 
wat er rror.t the road proper. " 

It is a well aetUed rul.e in U1ssouri tbat the 
owner of land adjo1n1P-g on a public h1ghwa7- owns t he 
fee to the center th&reof, subject to an easement in 
the public• 

5'7 l!o . 583; 86 l.to . 419; 1~ J!o . S66 . 
r 

Where this rul e obtains it is •• well aettled that 
the owner of the abutting propert7 .,. make such uae or 
the laDd within the higl:Dra-y as wil l not 1ntertere wit h 
ita use for public travel. 

15 Am. and .r.ng. l:;nc . Law (2d) Ul. 
P• 416; 29 C. J • P• 548; Llliott'a 
Road and Str.)et, Par. 876. 1 . 

The use 1'l.b1 ch the abutt 1ng owner may mala ~ tbe 
hi~ay includ es the right to maintain ditches aDd drains 
for the benefit of his land• providing bB ca1nta1ns no 
nuisance in sod oing, nor interferes with ita use a a a 
highway. 

56 Mo . App. 599; 4S JJO. App. 176; 
29 c. J. P • 550. 

In Holm v. Hontgomery • 62 17ash. 398 it was held tba t 
an abutting owner having the fee of the b1ghn.y may use 
the untraveled porti on aa a ditch to carry water t o his 
pre~sea for irrigat~on purpo,e a so long aa he d oes not 
create a nuisance or inter~ere with public use of the .. ,.. 

\l e have taken it t'rom your letter that the ditch i a 
run entirely alo~g tho tr operty of the person who i s t o · 
benefit by it• U it is to run along the &11htt.ing propert,. 
of someone else, their permission mnat be obt ainod• 

CO:I CLUSI ON • 

It is. therefore• our conclusion that an abut t i ng 
propert ,. owner can build a ditch along the unwred part 
or the highway aa a drain tor hla la.Dd. 

APPROVl!:D: Respectfull y submitted 

J . r; . TAYLOR 
JOHN n. HOFPMAB. Jr . Assistant Attorne~ General. 
(Act ing} Attorney General.. 


