TLICTIONS - Power to peass on right of person elected to
State House of Representatives to be seated
therein.
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July 28, 1936.

Hon., Walter G, Stillwell,
Frosecuting Attorney of !ariun County,
Hennibel, “issouri.

Dear Sirs’

A recuest for en opinion has been received from
you under dete of July RBUith, 1936, =zuch request being in
the following terms:

"The opinion of your office 1ls regquested
on tle following cuestion;

In 1931 M¥ary tue Hemlin, wife of Ro{
I'rmlin reprecentative in the Genersl Assemdly
from Yarion County, moved to lLewle County
Missouri rfor the purpose of nctively managing

& large farm w'lch was owned in fee simple by
¥rs, Mamlin, 4t the time of her removal rrom
Marion County irs, Hemlin took her ce¢hildren with
her and plesced them in the schools of lewls
County. After residing in lewls County for sev-
eral months Y'rs,., Hamlin was sppointed to the
“Yonticello School Board, later elected to ssld
Board snd therenfter wes elected !resident of the
Roard and now is serving in that capacity. ‘he
vays real estate and personal taxes Iin lLewls
County. At the Lime of ler removal Trom this
County “rs, Hamlin took all of her pars nal prope
arty and sffects snd dild e:tablish her domicile
and residence In lLewis County in the homestead
where she was born and reared, is your office
knows ''r. Haamlin 1s e resldent of Harion County.

¥rs, Hemlin is now ruaning for the
lemoeratic nomination for Hepresentetive of
lewls County and the question hes been ralsed
as to whether or not she is & resident of Mare
fon or lLewls County snd whether or not she can
qualify for the legislature if nominated and



Hon, 7alter G. Htillwell,
rrosecuting Attorney of Yarion County,
July 2 , 1936,

elected,

At the time ''rs, lamlin moved to Lewis
County it was her Iintention to esteblish her
residence theres and she has st all times
voted there,”

Your letter, in stating that Mrs, Hamlin has es-
tablished her cdomicile and reslidence in lewis County, elim=-
inates sny necessity of »ur pessing on the question of
whether such a domieclile snd residence was in fact estab-
lis'ed, and leaves ss the only ouestion for our consideretion
the guestion of whether, assuming 're, Hemlin is nominated
and elected, she can qualify and take hor seat in the Utate
House of Re resontatives,

The Constitution of Missourl, Article IV, Section
17, »rovides in pert that each house * * shall be sole
Judge of the ~ualifications, election end returns of its own
members”. Under the plein mesning of this lengusge of the
Constitution, the House of Hepresentatives has the sxclusive
power to dcoide whether or not s person eslected to it shall
be sested, There are no reported Yissourl csses construing
the foregoing provision, but such a rovision is auwsual pro-
vision In state constitutlions, and has been construed by the
aprellate courts of many states according to its plain mean-
ing. "eople v. “ehan, 13 'ieh, 481; itete v, Gllmore, 20 Yans,
§51 (1078); Corbett v, laylor, ©5 K, I. 520, £7 Atl, U903 (1904),
And courts ere without Jurlasdiction to essume the function of
passing on the right o s erson elected to a branch of the
state legisleture to be seated thorein, where sueh a oonstitu-
tionel provision 1s in forece. Allen v. lLelande, 164 Cal. 56,
127 'ac. 647 (1918); State ex rel O'lLomnel)l v, Judges of Civil
"istriet Court, 40 La. inn, £98, 4 So. 482,

In conclusion, it is our opinion that the uissouri
“tate llouse of Representstives is a szole Judge of the nualifi-
caticns o its members, and that such lHouse slone has the right
to deteraine whether a person elected to it may teke hlas seet
therein,
Very truly yours,

ADTARD He HILLER
APPROVED: Assistant Attorney-Genersl

ROY MeFKITTRICK
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