
HIGE1MY DFPARTMEN1: ) Sections 10991 and 11014 , R. S. 1929 , have 
LEVEES : ) reference to State built levees . 

Prosecut ions for govern.ment built levees 
under Federal law. 

Janua r y 29 , 1936 . 

Honorable Louis V. Stigall 
vhief Counsel 
State rti ghway Department 
Jefferson CitJ , Missouri 

De ar . .1r . Stigall: 
L::GAL: lili ssi ssippi 
Count y Location of 
Road on Levee 

This is to acknowled6e your letter of r ecent 
date in which you reque st this Department t o reinstate 
your former request for an opinion, 1hich had pr evi ously 
been withdrawn by you, with referenc e to the const r uction 
of a public highway on Federal Government l evees in 
llississ i ppi County , Missouri . 

D 

·~ e have r eferred to your former corre spondence 
concernin3 thi s matter a nd the question asked is based on 
the f ollowing sta tement of facts submitted in your letters , 
viz . : 

The Feder a l Government ha s heretofore constructed 
a l evee in Mississippi County , Missouri , under the a ut hor ­
i ty of u. v • c. A., Title 33 . Sec tion 702a, and succeeding 
sections , f or f l oud control on t he Mississipoi River. The 
State Highway Department since the construction of the 
above l evee has built , ~ th the consent or the Federa l 
Government . 6! .rl.le s of grave 1 roadway on top of ~id 
levee fr om yatt to Birds Point , Mississippi Count y , 
Missouri . and the same has been in use for sometime by the 
general public as a public highway . 

The questi on you ask i s whether or not the top of 
t he ciOVernment built l e vee may be used by the State Highway 
~partment in the construction of a road t hereon and may 
be t hen used by the public as a roadway , in view or Sections 
10991 and 11014, R. s . Mo . 19~ ·t 
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Section 10991, supra , is a part a nd parcel of 
Article 7 , Chapter 64, R. s . Mo. 1929, pertaining to the 
organizati on of levee districts by county court~and is 
as follows: 

"It shall b e unlav1f ul f or any 12 rson_ 
t o use the l evees bu.ilt under the 
provisions of this article as a 
roadway, by riding any horse •. mule 
or ass thereon, or by d iving any 
vehicle thereon; and any person 
violating this pr ovision shall be 
deemed guilty of a misdemeanor , and 
on conviction thereof shall be fined 
not l eas than ten nor more than · 
f ifty dollars , or imprisoned in the 
county jail not l ess than fifteen 
days nor mare t han thirty days for 
each off ense , or both such fine and 

imprisonment, at the discretion of 
the court havin¢ jurisdiction ot 
the same . " 

It will be noted by the above section that it is 
a violation of the law and one i s guilty of a misdemeanor 
"to use ~ l evees bu.ilt under 1!!!, provisions 2f. ~ 
artiCii ~ ~ roadwal , by riding any horse, mule or ass 
£hereon , or by drlv ng any vehicle thereon; *. * *·" This 
being a penal stat~te, it is elementary that it must be 
strictly construe d. An information or indictment drawn 
under the provisions of this section would, to be suf r icient , 
necessar i ly have to charge, .and it would be essential t o 
prove, t o secure c~nviction , that the l evee was built under 
~ provisions .2!_ Ar ticle 7 , Chapter 64 , R. s. Mo. 1929 . 

Assuming , as you state in your letter, t hat the 
above l evee was constructed by the United States Government 
a.nd not under Article 7 aforesaid, it V/Ould not be a viol a tion 
of Section 10991 for one t o commit the afore said prohibited 
acts on a government built levee. 
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Section 11014 , R • . • Mo . 1929, provides as follows: 

"It shall be unlawful for any person, 
persona, association or corporation 
t o fil l up, or cause to be filled up, 
injure, impair or destroy the useful­
ness of a~ drain. l evee . ditch, dike 
revetment or other works now constructed 
or hereafter constructed in any drainage 
or levee districts organized under the 
pi"ovisions of afl previous ex1st1,'C5r 
fUture lawsof ssour! . relating o­
the formatron-or drainage or l evee 
districts (to reclaim swamp, wet and 
overfl owed lands for sanitar y or agri­
cultural purposes) . It shall a lso be 
unlawful for any person. persons , 
association or corporation to in any 
manner throw or cause to be thrown, 
fall or cause to be fallen , place or 
cause to be placed, flo•ted or cause 
to be fl~ted any tree. tree top , 
bruSh, log or other substance in any 
drain, ditch , floodway , basin or other 
works constructed by any drainage 
diatrict constructed in this state; or 
to bUil d any fence , dam, or other works 
acro.ss any such ditch; or to pasture 
any stock on any l evee or right of way 
of any levee while t he waters in the 
river or rivers, are at or near flood 
sta0e 1n such rivers; or to use any 
such levee f or r oa d purposes by driving 
or rid!n5 any a ss , mule. horse or oxen 
on t he top or on the side of any l evee 
at any time . Any person violating the 
fore3oing or any one of the foregoing 
provisions shall be guilty of a misde­
meanor and upon conviction shall be 
fined for each and every offense a sum 
not l eas than fif~y dollars nor more 
than five hundred dollars . or by imprison­
ment in the county jail for not less than 
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thirty nor more than two hundred days 
or by both such fine and imprison• 
ment: Provided , tba.t when a corpora­
tion has been found guilty of violating 
any of the foregoing provisions the 
president . director. manager or other 
employe of such corporation having 
charge of the work under which the 
violation occurred shall be subject 
also to the foregoing penalt ies." 

It will be noted that said section by its provisionB 
se~ forth several distinct misdemeanors for cPimea that might 
be commi t ted on drains , levees , ditches . dikes . revetmente 
or other works in any dr a inage or levee district organized 
under the provisions of any previous existing or future laws 
of Mi ssouri, relating to the formation of drainage or l evee 
district (to reclaim swamp. wet and overflowed lands for 
eanitary or agricultural purposes) . This section is alao 
directed at drai nage or l evees constructed under the pro­
vi sions of the Missouri statutes and provides penalties fo~ 
violations thereof . 

Both of these sections r efer t o levees built under 
State laws and have no r eference t o those built by the 
Government for flood control . The Uhited States Governmen t . 
by statutes, has made ample provisions for prosecutions 
for injurie s and damages done t o Federal built l~veea. 
Sec tion 408 , Title ss. u. s. C. A. ; Houck v. u. s. (Uo. 1912) , 
201 Fed. 862 . 122 c . c .A. 200. 

Conclusion. 

rt is. therefore. the opinion of this Department 
tha t the two sections referred t o in your letter, namely . 
Sections 10991 and 11014, R. s . Mo . 1929 , pertain to and are 
applicable t o l evees built under the state laws, and do not 
have reference to government built levees, 

CRH :EG 

APPROVED: 

Ju.tm ' • HOFFMAN, Jr . , 
(Acting) -~ ttorne:v-Genera l 

Very truly yours . 

COVELL R. IBWITT 
Assistant Attorney- General 


