TITL®s 1. Officers and members of the Missouri State

- Highway Patrol are clvil officers. .

2. Regimental adjutants permanently on miii.ary
duty and drawing regular salaries from the
state are not entitled to draw additlonal
compensation for attendance at regimental
schools.
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Oetober ©, 1836

Honorsble .. M, Ztayton
“riga’ler Ceneral
Hissouri Natlonal Guard
Kengas City, NMissouri

Dear Cenersl Staytons

Thils will acknowlecge recelpt of your request for. an
orinion, which resds as follows:

"I sm !n receipt of the opinion of Mr.
‘ussell 'o “tone, ‘sst. ‘ttorney CGenersl,
l0ey prepared at the request of Colonel
ey e Watson, thet state employees who
ere members ol the National Guard who
are properly ordered on milltary duty,
mey draw nay Tor such military service
from State unds althouzh “hey may, at
the same t. e, e drawlng pay {rom the
“tate for their re:ulsr clvil oecunation,

"Last June, I ordered s “chool “or Lliout-
enants and also e serlea of le imental
fchools for oiflicers. Z€ling under the
sression that state employees could
net properly be pald from State 'unds
for this militery service, I refused to
pey several members of the ttate Hishwaey
ratrol and the Fe imental Adjutants, who
are on the state pay roll for military
duty permanently, ‘or attencance at these
schoolse

Your opinlon i3 requested on the
followlng pointss

l. “hould I now pay :‘he members of the
Hlghway “strol end other clvil employees
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of the state for attenance at these
schools?

2. ‘hould I now pay those who are
permanently on Milltary cduty end
drawl re. ular salarleos from the
ataton?neginsntnl fdjutents, etc.)
for attendance at these schools?”

Your attention 1s directed to the case of (racey vs. :te
Loulis, 213, 0. L. Co 394, wherein "he court in ¢iscussing who
are rublic officers sald:

"i % % For Instance, lic Farlane, J.,
In Stﬂtﬂ ex rel. Ve Im’ 135 Yoe
le ce 332, ceclares the swm o +ha
matter to be 'that if en o’ficer
recelves hils suthority from the
law and dlscharges some of the
functlons of govermment he will be
e puoliec officer.' /4n of lce has
been deflined as 'a speclial trust
or charge created by competent
au hority'-=-more tersely still,

'‘a public office 1s e publie
trust.' lils oath, his bonc, his
liabllity to be celled to secount
as & rubllec offender ‘or mig-
fensance or non=fessance, the
tenure of his position, etc.,
have been seld to te Indlcla of

a pu'lle officer. (“tate ex rel.
Ve May, aupra; ’hroop v. Lengdon,
40 liche. 6382. /ind the general
doctrine is that the 1dea of
office clearly embraces the ideas
of tenure, duration, fees or
emoluments, rights and powers as
well as ‘hat of duty. (6 VWorcs
and hreses, p. 4923.) It has
been aptly sald that the true test
of publie office is 'that it is @
varcel of the administration of
covernmente'"

Your attentlon is further cirected 'o the Laws of Mis=-uri,
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1931, Page 231, Sectlon 1, relating to the Missourl State High-
way Patrol. ©ald Sectlion reads as follows:

"There 1s hereby created a force con-
gisting of a superintendent snd other
officers end patrolmen, es hereln pro-
videc, to be known a&s 'Missourl state
irhway retrol,' which shall bLe vest-
ed with the powers end dutles specifiel
in his act end all powers necessary
to enable the members of the patrol
to fully snd effectively carry out the
purposes of this act but the rowers
and cutles hereby conferred on the
members of such patrol shall be supple-
mentary to and 1in no way a llmita%ion
on he cowers snd dutles of sheriffs
police off cers, or olher jeace ollli-
cers o s 8

te."

‘ection £ oi the “tate Hlghway Patrol / ety above referred
to, reads 1n part as follows:

"# # #The words 'peace officers' as
used 'n this set shall be deemcd and
taken ‘0 include sherliffs, police
off lcers and other peace off .cers

of this state.”

Se ction 10 of sald Act, provides in pert as follows:

"The members of the patrol ._efore enter-
ing upon the clscharge of ther dutles,
shall each take and subscribe an oath
to sup ort the Constitution snd laws
of the Unlte. tates and the state of
Missourl anc to faithfull demean
themselves In offlce in the form pre-
scribed oy sectlon & articlo XIV of
the ‘onstitution ol th 8 stete and
they shall each give bond to be ap ro-
ved ty the commlssion for the falthe
ful performance ol the cdutles of their
respective off res + = #,"

Other sections ol the :tate Highway latrol fet, relastes
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to duties and powers glven to the members of the patrol. It
18 evident, from a thorouzh readling of this act, that the
leg!slature contem-latec that members of the highway patrol
should not become 2 rart of, or a suprlement to, the mille-
tary forcea of this state.

In keeping within the definition of a publie oificer,
as Indlcated 'n he case of (racey vs. “te Louls, suprs,
we 1nd that members of the Missocurl State Highway Patrol
nre confinel in helr dutles within the purview of the Acte
“helr dutles have been specifically defined by competent
suthoritys It 1s also to be motedl that the members of the
patrol sre requlred to take an oath snd glve bond for the
falthful performance ol thoir dutles. The mermbers may e
called to secount for any mlsfeasance or nonfpasance curlng
the tenure of thelr offlice. 7Thus, !t msy e seen, !n keep-
. ing with the sforementionec definltion tha. such members
of the highway patrol are publ.c oficers or clvil offlicers
contra-cistin;julshed from milltary oflcerse.

e therefore rule, that members o the Missourl “tate
Highway Patrol are e¢ivil officers end if emy o: the members
of said patrol hold e commlission in the Missourl Nstlonal
Cuard, as military officers, then such members would be
entitled to recelve compensation as military o.llcers when
attending schools of inastruction in addition to compensation
recelved as being a member of the patrol, even though the
compensation eccrues at the same, time.

/s relates to sny compensation that mi ht be pal'd
civil employees of the state, who also hold = commlssion
as milltary offlcers, we do not, in the course of this orinilon,
dlscuss because the facts in each Instance do not permit the
enunclation of a hard end fast rule. In this respect, I
have been lsrgely governed 'y the cases reesdj the courts
having concermed themselves only with the facts as nresented.
© ciscuss the varlous contingencies that may or may not
arise reletlive to the conslistency or compatiblility of varilous
of'f‘ces would be platitudinous.

Uncder the vrovlisions of Sectlon 13824, iiefe M0oe, 1929,
it vrovices in rart as follows:

""he military council shall formulete
rlans for "he organizetion, instruction,
equlipment and ma ntensnce of m -
tary rorces of the state, rovide or
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encampment end all other fleld and
srmory instruction en: make allot=
ments of funds end supplles appro-
pristes or furnishel Tor the suppert,
ecquipment and maintenence of the
military forces of the state. 4All
ap ropriations mad- for milltary
purposss shall be epportioned and
expended by the councila”

Uncer the provisions of Sectlon 13834, He Te i0e, 1-29,
relsting to the ep ointment of regimental offlcers, it provices
in rart as followa:

"legimentel and separate Lattallon
and squadron staff officers shall
be appointed Ly the commanding
general on he recommen‘etion of
the regimental or separate Liatta~
lion or squadron commandere"

“ection 13873, relating to the authority of mlilitery
souncil to fix the pay of officers placed on duty, under the
provisions of Cha ter 116, e "« 0., 1820, provides in part
as feollows:

"The military council shall have
power to fix the pay and allowances
of officers and enlisted men. plinced
on cuty under d@i® vrovisions of
this chapter.”

You will note that the military councll mey wske allotments
of funds that have Leen appropriated and rnrnia%md for the
support and meintensnce of the militsry forees of the atate.

It hes come to "he attention of the writer that regimental

ac Jjutants, sppointed under the provisions of Chapter 116, suprs,
ere ectively engege. In thelr capacitiss as military offlcers
In the several reglmental offices within this state. These
regimentel adjutents recelive thelr compensation as fixed by the
military council, under the provisions of Section 13824, suprs,
en¢ es hes been [urther learned by the writer, are continuously
a§giactivaly engagzed in performing thelr cutles es military

011 1CeT'Se

Jince the military counell crovides for instruction of the
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military officers in the mlilitary iorces of the state, it 1s
obvious that such Instruction or attendence at reglimental
schools be Iincident to that of a military offlcers and we
therefore rule, that military offlcers drawling salar’es re-
gularly are not entitled to any adcéltional selary while i1n
asttendance at reglmental schoola.

Jery truly yours,

ELL Ce “TONE
tant /‘ttorney Ceneral

APPROVED:

e
(;ct ng) Attorney ‘eneral

R S3RT



