SHERIFF'S FEES: ) Fees received by sheriff for milsage nust Le

MILEAGE FAES: ) accounted for under Section 11828, R. S. 1929.
Sections 11791, 11792, 11793, 11828 and 8357,
R, S. 1929, construed as to "mileage."
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Honorable Forrest Smith
State Audltor
Jefferson City, liissouri

Dear lir. Smith:

This is to acknowledze receipt of your letter
of Hovember 20, 1936, in which you request the opinion of
this Department. Your letter reads as follows:

"Section 11828., 1929 fixes the sum of
$5,000 as the maxiwum amount that a
sheriff may retain in fees for any one
year,

"We would like an opinion from yowr
department as to whether mileage in
gserving all processes, and mileage and
expenses in bringing prisoners to the
Penltentiary and other state insti~-
tutions is classified as expenses or
fees which should be included in the
$5,000 received for the year,

ln determining this 5,000, what
expenses, if any is the sheriff en-
titled to deduct from the total amount
of money which he has received,"

As we understand your question, 1t is whother or
not mileage received by a sheriff in the serving of all
proceases and mileage and expense in bringing prisoners to
the State Penitentiary and other State institutions are
classified as expenses, or fees which should be included in
the $5,000 received for the year, _
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Section 11828. Re S. Ho, 1929. }.'0. St. ATNe. » at
page 70356, provides in part as follows:

"The fces of no executive or minister-
lal officer of any county, exclusive
of the salaries actually palid to his
nececzsary deputlies, s hall exceed the
sum of five thousand dollars for one
year. # 3% #."

And sald section further provides that,

"% @ # such oificer shall make return quar-
terly to the county court of all fees by
him received, and of the salaries by him
actuvally paid to his deputies or assist-
anta, stating the same 1n detall and
verifying the same by his affidavit; = "

Sections 11789, 11791 and 11792, R. S. Mo, 1929,
provide the statutory authority for fees and compensations for
services rendered by the sheriif in performing his olficial
duties,.

Section 11789, supra, states,

"iees of sheriflfs shall. be allowed for
their services as follows:"

and then follows a list of services and the stated amount of
fees for each service, relative to mileage, as follows:

"For each mile actually traveled in
serving any venire suiwons, writ, sub-
poena or other order of court when

served morc than five miles from the
place where the court is held, pro-
vided that such mileage shall not be
charged for more than one witness sub-
oenaed or venire summons or other

wrlt served in the same cause on the

me triv - - - - - - - - - - - - - .10"
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Section 11791, supra, provides 1n part as follows:

"Sheriifs, county marshals or other
officers shall be allowed fees for
thelr services in criminal cases and
for all proceedings for contempt or
attachment as follows: % # % #« %%

and provides compensation for services rendered in taking con-

victs to the penitentiary - both per diemand mileage for that

service - and certain other mileage and transportation expenses
for the convictse

Section 11792, supra, provides that the sheriff,
county marshal and other officers,shall be allowed rileaze in
certain cases. 5ald section provides in part as follows:

"Sheriffs, county marshals or other
officers shall be allowed for their
services 'in criminal cases and in all
proceedings for contemnpt or attach-

ment as follows: Ten cents for each
mile actually traveled in serving any
venire summons, writ, subpoena or other
order of court when served more than five
miles from the place where the court is
held;: +« + % % ®

Section 11793, R. S. Ho. 19289, provides:

o sheriff or ministerial officer in
any criminal proceeding shall be allowed
any fee or fees for any other services
than those in the two proceding sections
enumerated, or for guards not actually
employed.”

Your question turns on the proposition of whether
remmeration or compensation, or whatever you may call it,
received for "nlleage™ is a . "fee" within the meaning of
Section 118288, supra, and whether 1t must be accounted for by
the sherif{f in the statements required to be returned quarterly
by him to the county court, by Section 11828,
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if the money received for mileage is a fee with-

in the meaning of the above statute it mmst be accounted for
by the sheriff in hls quarterly statement required to be
filed with the county court, but if the milcage is an allow=-
ance for expenses of the office it need not be accounted

for by him, There are many cases 1n liissouri which hold
that the officer 1s entitled to certain expenses. In the
much cited case of Iwing v, Vernon County, 216 lo, 681, 1, c.
694, the Supreme Court said:

"Conceding there are no fees allowed
for the delivery of a deed after re-
cording or for transmitting a deed
fron one county to another, yet the
statute does not contemplate that he
Bhould pay money out of his pocket
in t he performance of his official
duty. Fees are the lncome of an
office, VYutlays inherently differ,

An officer's pocket in no way resembles
the widow's cruse of oil, Therefore
those statutes relating to fees, to an
income, and the decisions of this court
strictly construlng those statutes,
have nothing to do with this case re-
lating to outgo,"

In the above case the court held that if the re-
corder purchased stamps to return recorded instruments to
the party to whom they belong he was entitled to reimbursement
from the county for thls outlay as 1t was an obligation of the
county. And further in the above case the court sald:

"The corclusion we have come to com-
ports with the general doctrine announced
in 23 Am. and Eng. Incy. Law (2 nd.),
388, 'where,' say the editors of that
standard work, 'the law requires an
officer to do what necessitates an
expenditure of money for which no pro=-
vision is made, he may pay therefor
and have the amount allowed him. Pro-
hibitions against lncreasing the com=-
pensation ofofficers do not apply to
such cases, Thus, 1t is customary to
allow officers expenses of fuel, clerk
hire, stationery, liﬁhta. and other
office accessories,'
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In the case of State ex rel, Saline County v. Price,
246 S. W. 572, it was held that money received by the sheriff
from the county for the board of prisonersin the county jail
was not fees for which he had to account te the county court
in determining the {5,000 limitation under the provisions of
Section 11828, on the theory that it was money pald to the
sheriff to r elmburse him for expense incurred by him in the
performance of a duty imposed upon him. And fupther 1in this
case it was held that the court, in its capacity as representa-
tive of the people of the county, should itself assume the duty
of providing reasonable sustenance for prisoners through the
officer charged with their cus ¢ Who should not be permitted
to profit b, the performance of t duty, hile his fees for
other services pertaining to his officlal duties were fixed by
law, and protected by constitutional immunity from c
during his term of office, his compensation for feeding prisoners
remained under the control of the county court to be fixed
annually as circumstances might indicate.

Under the statute the outlay paid by the sheriff for
the keep of prisoners might fluctuate from year to year during
the sherlif's term as may be fixed by the county court at the
November term preceding. 1t ie, therefore, readily observable
that the statute recognizes that it is not a "fee" and may be
changed up or down during the sheriff's term of office and
not come within the constitutiomal barrier tlat an officer's
compensation and fees cammot be increased during his term,

In the two cases cited above it will be seen that
where the obligation rests on the ecounty to furnish certain
necessaries ior the use ol the oificer, in the Lwing case
Turniture, fixtures, etc., to preserve the county records
and make them usable by and useful to the general public, and
stamps for the officer, the officer, if he furnishes mme, is
entitled to reimbursement; and where the sheriff fwrnishes
board of prisorers, as in the Pricc case, which is an obliga=-

tion of the county, it is not considered a "fee" but is an
expense _of the office for which he is entitled to reimbursement,
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Coming now more directly to the question in your
request - Is the mileage of the sheriff a fee, or is it an
expense for which the sheriff doe: not have to account for
in the $5000 limitation under Section 118287

First, we shall examine the auvthorigies in other
states as to whether remmeration receilved for "mileage" is
a "fee.," In the case of Cremer v. lapello County, 117 Iowa

580, Syl. 1, 1t is eald:

"Code 511, fixes the mileage of sheriffs
for serving process, and Code Supp. 2902,
Seetion 510a, authorizes retention by the
sheriff of all such mileage collected
but declares that all 'fees' earned and
uncollected at the end of each year ashall
belong to the county. Held that mileage
charges were 'fees' within the latter
sectlion, and, when uncollected at the
end of the year, in which the services
were rendered, belonged to the county."

In Board of lManmagers, Orady County v,
Castleman, 160 r, 891, 892, 66 Okla, 43, it is said:

"Under a statute giving the sheriff
sixty per cent of all 'fees! earned in
serving or endeavoring to serve all
criminal processes within the State,
the term 'fees' clearly includes
mileage."

To the same effect in the case of Harter v. Boone
County, 116 N, E, 304, 306, 186 Ind, 301, it was held that

"gherifif's mile charges" on processes origilnating in
their county Being "fees" and are therefore sheriff's costs,

In the case of Roberts v. Brown County, 99 N. E.
1015 (Ind.) it was held that the amounts charged and collect-
ed by a sheriff as statutory mileage in the service of writs,
summons, notices etc., are to be considered as fees provided
b, law on account of services in the discharge ol the offieial
duties, and not as a reimbursement to him which expenses
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imidonballieémurrod in the service of such writs, so that

when collec th belongz to the coun and not to
sheriff peraon;.lly:y . i s

The Supreme Court in the case of State ex rel,
Selleck v. Gordon' State Aww. 162 Se We 5993 264 Mo, 471.
l, ¢c. 476, which was a mandamus proceeding to compel the
Auditor to pay certain items of costs to the sheriff in a
eriminal case, the Court held that mileage was a "fee" within
the meaning of Section 8, Article XIV, of the Constitution,

in the following language:

"‘he statute authorizing sheriffs to
recelve fees for mileage in subpoe=-
naeing witnesses in criminal cases
was first enacted in 1909, and after
Sheriff Reoland had begun his term of
office. The sheriff was therefore
not entitled to these fees, for the
reason that, if allowed, they would
anount to an increase of his fee dur-
ing the term of office. (Art. XIV,
Const., of lioc, Sec. 80)"

From the language used in the above sections desig-
nating "mileage" as a "fee,” the listing of same in the column
as "other fees" in Sections 11789 and 11791, R. S. Mo, 1929,
the interpretation given similar statutes in other states,
and our Supreme Court's decision in the Gordon case, supra,
it is our opinion that "mileage" is a "fee" within the meaning
of Section 11828, supra, and must be accounted for in the
sheriff's quarterly statements required to be filed under the
above section,

We £ind some difficulty in construing and recon=-
ciling the various statutes where mileage fees are allowed the
sheriff., /e find run:ing through all of these statutes and
the interpretation given same in analogous cases, that where
the obli@ﬁtion rests on the county or the public to furnish
certain ngs or services, it is an expense of the public or
county, but where the obligation rests on the officer to per-
form certaln duties for which a certain fee is fixed by
statute, 1t is not an expense of the ol iice but is such a fee




Hon, lorrest Smith - Dec. 14, 1236,

as he !migt account for under Section 11828, supra. with this
thought in mind we shall undertake to give you our opinion on
the various statutes mentioned above, viz: (1) The ten cents
per mile allowed the sherifi 1in serving writs and subpoenas,
etc., under Section 11789, 1s an accountable fee under Section
11828; (2) The five cents per mile received by the sheriff

for services of taking conviets to the Penitentiary and return-
ing therefrom, under Section 11791, is an accountable fee under
Section 11828; (3) the five cents per mile received by a guard
accompanying the officer, under Section 11791, is not such a
fee as mast be accounted for by the sheriff; (4) the five cents
per mile allowed the sheriff to cover all expenses of each con-
viet while being taken to the Penitentiary, under Section
11791, is not an accountable fee,as it is expressly designated
as expenses; and (5) under Section 8357, the traveling expenses
and por diem allowed the officer in taking a person convicted
to the lissourl hHeformatory, are not accountable fees under
Section 11828,

Very truly yours,

COVELL R. HEWITT
Assistant Attorney-General

APPROVED:

ROY MeKITTRICK
Attorney-General
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