
SHERIFF ' ~ FEES : ) 
1\:I LEA GE F·EE S -: ) 

Fees received by sherif f for rui1eatie ruust ~e 
accounted for under Section 11828, R. S. 1929 . 
sections 11791, 11792 , 11793, 11828 and 8357 , 
R. S . 1929, construed as to 11mi 1eage . u 

, __ ,eccmber 14 . 1936. 

... bnorable l'orrest Smith 
State Audito r 
Jcf'.f'Gr$on Ci ty . Ui ssouri 

Dear I.:Z. . &ni t h : 

.--------

This i s t o a cknowledge receipt of your lett er 
of }1ovember 20 , 10 36 , i n t7ll-ich you request the opil"...ion of 
this t:epartment . Your l e t ter reads a s follo\'IS: 

"Sec t ion 11828 • • 1929 f' ixes t he s u.rn. of 
~5 ,000 a s the ma.xi:aum a.mount that a 
sheriff may I!Ot-ain in fees for .any one 
year . 

"rie wou ld like a n opinion from your 
de partment as t o Tlhe ther mileage 1n 
servin:; all processes. end mileage and 
expenses 1n bringi ng prisoners to the 
Penitentiary and other sta. te inst1-
tutior..s is classified as expens-es or 
f ee a which should be i ncluded in the 
.,;5 . 000 :t•ecei ved for the yoa.r . 

"In deterr.dning this ... ~ • 000 • what 
exnenses , if any is the sheriff en­
titled to deduct .f'rom t he total amount 
of money which ho has received. " 

As vm understand your quo stion, i t i s whether or 
not ·uleage received by a sheri ff in the servin[; of all 
processes and mileage and expense in bri!"Jglng prisoners to 
the St ate Penit e ntiary and other State institutions are 
classified as expenses . or fees which should b o included in 
the ~.coo received f or t he year . 
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Section 11828 . l• • .s. t.o . 19 29, ; o . ~t . , r..nq at 
pa0e 70v6 . p~oviues i n part a s follous: 

"The f e es of no e.xecutive or minister ­
i a l officer of a ny count y . exclusi v e 
of tho salaries actually paid to his 
noc e ::.. oary de puties , shall OYceod the 
sum of f i ve t h ousand dollar s for one 
year • ·~· i!· *. 0 

And enid section f urther pr ov ides t hat . 

" -;: ·~> ·~ suc h o .. fl e er shall mo.ko return quar­
t e r l y to the county court of all fees by 
b.im recei vcd. and of t h e salaries bJ him 
actually puid to his deputies or a s sist­
ants , stating tho same in detail and 
vcrifyi~ the same by h1 s affidavit; ·~· ·::-11 

Sectiot a 11789 , 117 1 and 11792 .. R. s. ~o . 1929 . 
provide the statutory authority for feos and compensations for 
services rendere d b y the s herif f i n performing his o .. .'J. icial 
duties . · 

Section 11789 . supra . statos , 

" ' ee s of cheriffs shall. be allowea. for 
t~eir services as fo l lows : " 

a nd t hen follows a list of services o.nd t he stated amount of 
fee s f or each sm~vice , r elative to mileage .. as follows: 

" or eac h mile o.c tua lly tro. veled in 
servinG any vc ~irc au . ~ons. \1ri t. sub-
poena or ot~er orde r of court uhen 
s e rved moro than f ive ~le ~ from t he 
place where t~e court i s held. pro -
vided that such mileag e s hall not be 
char Bed for more than one VIi tne sa aub-

oe naed or venire sunmons or other 
writ ser• ved in the same co. u se on tho 
samo tri . . . . . . . . . . . . . . 10" 
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Section 11791. supra . provides in part as follons: 

"Sheriffs . county marshal s or other 
officers shall be allowed fees f or 
t heir services i n criminal-caios-ind 
for all proceedi ngs for contempt or 
att achment as follows : * -.1- * * ·;}" 

and provides compensation for services rendered ·in taking con­
victs to the peniten tiary - both ~:>er diem and mil eage for that 
service - and certain other mileage and transportation expenses 
for the convi c ts. 

Secti on 11792 . supra . provides t hat t he aberlff . 
county marshal and other off1eers . shall be allovred .ileage in 
certain cases . Said section provide s i n par t as follows: 

"Sheriff s. county mar shals or other 
officers shall be allowed for t heir 
services ·i n criminal c a ses and in all 
proceedings f or cont empt or att a ch -
ment as follows : Te n cents for each 
mile actually traveled i n servi ng any 
venire summons . ~~it . subnoena or other 
order of court when served more t han f ive 
miles from the pl a ce where the cour t i s 
hel d : · .. · .:- ·:~ * " 

Section 11793. R. s. Uo . 1929. provides: 

»No sheri ff or ministerial officer in 
any criminal proceeding s hall be allov~d 
a ny fee or fees for any other services 
than t hose in the two pr~coding sections 
Emumerated. or for guards r.ot ac t ually 
employed . " 

Your que s tion turns vn the proposi tion of whet her 
remuneration or compe nsat ion. or tJhatever you may call it. 
received for ".:lileaee" is a . "fee" within the mea.ni nc of 
Section 11828. supra. . and w.he t her it must be accounted for by 
the sheriff i n t he statements required to be returnod quarterly 
by him t o t he county court~ by section 11828 . 
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If the roonoy 1 .. eceived for w.ileage is a fee mth-
in tho meaning of t he nbove statute it must be a ccounted f or 
by the sheriff in his quarterly stntement required to be 
filed with the county court . but if t he mileage is an allow­
a nce for expenses of the of fice it need not be accounted 
for by him. There are many eases in ttissouri \1h.ich hol d 
that the <?fficer is entitled to certain expenses. In ·the 
much cit ed case of ::wing v . Ver non County , 216 Ho . 681, 1 . c . 
694 . the Supreme Court said: 

" Conc eding t here are no fee s allowed 
for t ho delivery of a deed after re­
cording or for tra_!srni ttine; a deed 
f ron one county to another . yet the 
statute does not cO!ltempla te that he 
hhonld pa y money out of his pocket 
in t he perfor.nance of his official 
duty . ~ees are the i ncome of an 
office . Vutl ays i~~crently differ . 
An officer 1 s pocket i n no r1ay resembl e s 
t he widO'ii ' S cruse Of oil e rrherefore 
t hose statutes rel a ting t o fees , to an 
i nc ome , and the decisions of this court 
strictly cons.truing those statutes . 
have noth ing t o do nith this case re ­
lating t o outgo. " 

In t he above case the cour t held that if the re­
corder purchased stamps t o return recorded i nstruments to 
the party to whom they belong he was entitled to r eimbursem.ent 
from t he county for this outlay as 1 t \Yas an obligation of the 
county . And further in the a bove ca.ae the eourt said: 

"The cot clusion we have come to com­
ports with the genera l doctrine a nnounced 
i n 23 Am. and E:ng . Ency . Law (2 "'::d.) . 
388. ' t\here.' say the edit ·ors of t hat 
s tandard ,·,orl< . 'the l aw requires an 
officer to do \7hat nece ssitates an 
expond1ttU~e of money for whic h no pro­
vision is made, he may pay therefor 
and have the a mount allov1od him. Pro­
hibitions a ga inst i ncreasing the com­
pensation ofofficers do not apply to 
such cases . Thus . it is customary to 
a l lov officers expenses of fuel , clerk 
hire , stntioTJery . lights. and other 
office accessories.' " 
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I n the case of State ex rel . Saline County v . Price . 
246 s . w. 572. it was held that money received by t he sherif f 
from tho county for t he board of prisonera..1n the county jail 
\"la s no t fees for which he had to account to tJle count7 court 
i n determin1n0 the ~5 . 000 limitation under t ho provisions of 
section 11828 . on tho t heory that it vas monoy pai d to the 
sheriff tor eimburse hi m for oxponse incurred by him in the 
performance of a dut y imposed upon him. And f'Ul'ther i n t his 
case it was hold that the court. i n it s capa city o.8 representa­
tive of the people of the county . s hould itself' assume t he duty 
of providi ng reasonable sustena.. ce for prisoners through the 
officer charged with t heir custody• who should not be permitted 
to profit b ., tho pcrf'oroance of that duty . ',lbilo his f'ees for 
o t her services pertaining to his official duties were fixed by 
law. and protected by constitutional i mmunity from change 
dur.ng his term of office . his compensat ion f or f eeding pri soners 
remained under tho c ontrol of t he county court t o bo fixed 
a nnually as circumstance s might indicate. 

Under the s tatute t ho outlay p1.id b ., tho sheriff' for 
t h e keep of prisoners might fluctuate from year t o year dur1ng 
the sheri f 'a term as may be fixed by the county court at the 
Uovember term preceding. It is . therefore. readily observable 
that the statuto recognizes that i t is not a "fee" a nd rm.:r be 
chanGed up or down during t he sheriff ' s tera of office ana 
not come within t he constitutional barrier t l at a n of'f icer's 
compensation and f ees cannot bo increased during his term. 

In the two cases citod above it will be seen t hat 
where t he obl i gation rests on the c ounty 1£ furnish cer t ain 
necessaries for the use o£ tlie--ol'f'!eer . in the EVitng ease 
furniture , fixtuz•cs . etc ., to preserve t he county records 
and make t he m u s able b~ and usefu l to the genera l public , and 
stamps f or the officer . t he ofi'icer . if he furnishes ame , is 
e nt i tled t o reimbursement; and where the sheriff furnishes 
board of prisorors. a s i n the Pric e case. which is an obliga­
tion of the county. i t is not considered a "fe e" but is an 
expense of the office for ~hich ho is entitled to reimbursement. 
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Coming now more directly to t h o question in your 
request - Is tho mileage of t ho sheriff a fee. or is it an 
expense for which the sheriff doe c not have to account for 
in the ~00 limitation under Section 11828'? 

sta te s as 
a "foe. " 
580 . Syl . 

I<,irst~ we shall examine the a uthorities i n other 
to whether remuneration r eceived for "mileage" is 

I n the case of Cremer v . '.tlpello County. 117 Iom1 
1 . it is said: 

"Code 511, f ixea t h.o mileage of sheriffo 
for serving process . and Code Sup ?. 902 . 
Section 510a ~ authorizes retention by the 
Sheriff of all such mil eage collected 
but doc lares that all ' fees' oarned and 
u ncollected at tho end of' each year shall 
oolong to the county . Ho l u that mileage 
charges 1'10re •roes ' \Tithin the latter 
section. and~ when uncollected at the 
end of the yeo.r • in which tho ser vices 
\'lero rendered, belonged t o the county . " 

In Board of !lana.gcrs . i rady County v . 
Castleman. 160 1'. 891. 892, 66 Okla . 43 , it is said: 

"Under a statute giving the sheriff 
sixt y per cent of all 'fees • earned in 
serving or endeavoring to sorve all 
criminal processes ~ithin the State . 
the t erm ' fees' clearly include s 
m1lea0e . " 

To tb.c same effoc t i n tho caso of Harter v. Boone 
County. 116 N. B. 304. 306. 186 Ind . SOl. it was hold t r at 
''sherif f's mileage charges" on processoo originating in 
their county being "fees" and are therefore sheriff ' s costs . 

I n t ho case of Roberta v . Br01m County. 99 n. E . 
1015 {Ind. ) it was held that the amounts cmrged and collect­
ed by a sherifr as statutory ~leage i n the service of writs . 
summons . notices otc •• are to be considered as fees providod 
b~ law on account of services in the discharge or-tho official 
duties . and not as a reimbursement to him which oxponses 
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i ncidentally incurred 1 n t h o sez'vioe of such writs. so that 
when collected_ thoy belong to the county and not to the 
sheriff personally . 

Tho SUpre me Court i n tho ease of ..,)tate ox rol . 
Sell ec k v . Gordon,. St a te .luditor ,. 162 s • . 1. 629 ,. 254 t...o . 471 ,. 
1 . c . 476 ,. l"lhieh wus a mandamus procoedillb to compel the 
Auditor to pay certain items of costs to the sheriff 1n a 
criminal case . t he Court held that mileage wa.s a "feo " within 
the meaning of Section 8 , Article XIV . of the Constitution , 
i n the following language : 

" .Lb,e statu te a u thoi•izinc sherif"f 1 to 
recci~ e f oes for ~leage i n subpoe ­
naeil\j mtnes3os i n criminal caso s 
was first enac t ed i~ 1909 ,. a nd after 
Sherif f Ho land bad begun his term or 
off ice. 'rho s herif f rms therefore 
not entitled to theso foes,. for the 
reason t hat . if allouod,. they would 

ount to an increa se of his f ee dur­
ing tho term of off ice . (Art. XIV, 
Co nat . of ... ':o . Sec . 8 . )" 

}~om t h o luneua~o used i n the a b ove sections desig­
nating "'nileage" aa a "foe . " the listing of sa:ne i n the colunm 
as "other fee s " in Section s 11789 a nd 11791,. n. s. ?.to . 1'929 , 
the interpretation given similar statutes i n oth~r states, 
and our ~upreme Co•Jrt' s decision i n the Gordon case . supra , 
it is our opi nion that "mileage " is a "fee" within tho meaning 
of Section 11828 ,. supra . and must be accounted :Cor 1n the 
sheri ff ' s quarterly state ments rcquirod to be f i l ed under the 
above section. 

':/e f'ind some di fficulty i n co natruino and r ocon ­
cilint; t h e va rious statutes TJherc mileago :fees are a llowed the 
shoriff . e find run-.i ng through all of those statutes and 
t he i nterpretation t,)i ven sa~lB in U!14..t l o.;ous cases. ttat where 
t he ob lif.ht1on rests o n ~10 c ounty or t h o public t o furnish 
certain 1ngs or services. it is an expense of the puolic or 
cou nty. but where t he obl16ati on re sts on the of ficer to poP ­
form certain duti e s f or ~mich a certain foe i s fixed by 
stat u t e ,. it is not an e;xponse of t ho off ice lnit I s s u ch a fee 
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as ho must acco'..ln t f or under Sectio::1 11-120 ~ aupra . Jith this 
thou&ht i nind we shall undertake to ...;i vo you our opinion on 
t ho various statutes mentione d o.bove. viz: (1 ) '.ihe ten cent s 
pe r mile allowed the sherif .-.' in servi:nw M"i ts and subpoenas . 
o t c •• u nder Section 11789 , is a n accountable fee under Section 
11828; ( 2 ) The five cen ts per milo received by tho sheriff· 
for services of' tak i n.; c onvicts to tho Penitentiary and return­
ing therefrom. under Section 11791 . is an accountable fee under 
section 11828; (3) the five cents per mile received by a uuard 
accomparyin.b th~ officer. under bect1on 11791. is not su ch a. 
fee a s must be accounted for by tho shorif.f; ( 4) t he five cents 
por milo allowed the sheriff t o cover all e xpenses of each eon­
viet \'lhile being taken to t...'le Poni tentiJJ.ry . under Section 
11791 . is no t a n accoteltable fco . ao it is expressly designated 
a5 expenses; and { 5 ) under Section 8 357. tl'o traveling expenses 
a nd per diem allowed t he officer i n takino a person convic ted 
to tho l!issouri r e formatory. a r e not accountable f ees under 
Section 11828. 

APPHOVT:D: 

CRH : EG 

ROY Mc KI TrR ICK 
At torney-General 

Ver y truly yours . 

COVELL R • IJE WI T'.r 
Assistant Attorney- General 


