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CITIRSS Cities of third cluss cannot sales tax act

ALSS TAX ordinance, Citles of class can enact
ft‘ .rT ’- gunmoo pleeing lleense for occupation tax on
o bus inesses, sccording to the volume of business
carried on.
July 18, 1908.
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Honorable Re Po culth ¥ » FIQT’

City Attorney ]
Cepe Glrardecu, Mssourl
Deay Uir: ]

This will soknowl receiyt of yowr re-uest for an
offieisl opinion whioh as o :

"I would inte receiving ths opinion
ormrdrnutoth.motucur
of Third Class (. ltexnative Fom) levy-
ing & sales tax, I have found no spscific
suthority for such & tax, Wt neither have
I found such apeeiric m‘hoﬂtr for a
& which has been levied and co

@ of oltlies, somo of thanm of the

clags designated adove.

*.lso, if it be ible to levy such a
tax as & TAX, l.t&'inths opinion of

your office, be le
thelim' o

fix the mount of
or ooocu.ation : :

tax at & »

=

""he adninistration whiiek has ¢t sasuned

office 1in this olty is fuced with o =erious
finanoinl problem tnd 1s seeking new sources
of revemue, Ye are informed Ly loeal Musie
ness wan who huve travelled in other states,

thnt municdpuliities, oularly in New
Tork, levy and colleot such & tax, This has
led t.ootgn inculry. e lg:mt mdmn
o6 oan Suloly thi: regerd will
apprecinted,” '

dnclosed is & copy of an offieia) opinifon rendered Ly
Tonorable me Orr sawyers, -ssistant ~ttorney-General, on Moy
8, 1938, to Honoyadle lark ' . %llson, Prosecuting .ttorney,
ciznmajmm. holding & villuge oen inpose occupstional

tax on lars Loy privilege of se gnsoline,



Hone RoFo gmith ¢ 15/“

It 4s the opinion of this depertment that the holding
in the enclosed opiniom 1s appllcable to a ¢ity of the third
cless {alternative form of govermment] by virtus of Leotion 6840,
ga amended, Lews of 1931, page 776, which reads in pert as fol-
ouS ¢

"The councll shell have power and authority to
levy end collect licenso tex on wholescls gounau.
asuctions«rs, archiitects, drugqlats, grocers,
belxinm bmknrg wholesule morchunts, nerchents of
t& “. - ..‘

which grents such cn{h:ha séme powesr as .ectlon 7007, R. <. o,

1929, reforred to in enclo op
Eowever, we wish % oull your attention to the dlstinetion
to bo nude in this of & tox «nd & seles tax, This tax i3,

accoxding to the enclosed opinion un occouputions]l tax wnd definite-
1y sunesned aguinst the merchaut and % be paid fue morchant,

. gales tax would be more in the nature of an exc tax and fur-
thermore 1s to be puid, if followin: tho method of payrent of seles
tex as ennoted by the ldglslature, b the o snd Dot by the
merchant, In itate v, -mith Lo e (24 by Judge v In
specking for the Court held seles tax to bhe an sxoise tox,
fram the Joregoing, eotion 6840, supre, would not be upplieadls
for - wgnlicelpallity to esot & as“ﬁ:..inﬁmt&t 4 not be
regulating, llcens or taxing & nerchant, but in reality
be a tax on the s Tor uhiieh we are unabls to find
such =uthority grunted the law aulers of & olity of this kind, In
slenens ve (hdesve, 300 U, Y. 415, l.0., 416, Court sald with
rogard to muiclpdlthn having tﬂn puwer to taxs

"It 15 conceded that the liconse tax hare sought
to be imposed 1s =n attenpted exercise of the
taxing power, and pot o police regulation. A
ol humlnhmntpomrtotax. This power
res inarily in the state and may be dele-
guted constitutional tg:gﬂulen or by statu-
tory encctment, The ou ity to tax must be
expresaly teod or i incident to the
powera orred, snd in case doubt the pow-
er is denied, 7 Mo uillin on Munileipal Corpore-
tions {Owuppl.) section 987."

Eff&uén!.n on Muaieipul Coyporations, Vol., 6, ~ev. 2383, page 270
8 82 .

"One of the most essentind powers of governnent
is the right to ralse revenue; 0 goverument
could ruintain 1tself without such power. The
power belongs ulone to soverelignty. Mo
-

;-



suah 3 Whmamttmmwahmsm
Jﬁnu& to then the constitution or the
statutes.”

m 'ﬂﬁﬁ“ﬁl «w%“ ‘& ?. YI MM Ry. G\QQ v. 'Uity d i;itta-
urg, 288 Pa, 4103 75 Atl, 662, le 0. 6063, the Court sald:

v, gtuterent of & fow mies and principles
B e e A S e
& proper

atand oi' the usstions Juvolved in this
PLOCVG hile taxation is an Ineldent
of BUvers ubuoiutely to reidin.
tain gggrmnt. the wt&wﬁa%” t;’,, . 2
tuxes depends WDON eXPTUSH ve gnn "
and not upon incldsntel rovernnenteal power
Theye 12 no suoh thing as taxation Em;m-
ontion, The burden is «lways 3&.‘:
mmm point to tho ot

N ize8 the imposition of t.ta Sz
G .

Cooley on Taxation, Vol. 4, -ec. } De 3011, mukes the dla-
tinet: batween & damand of money sy police power and one
made under powar to taxd

*Tha distinotlion Detwsen « demand of money
under the T and one mads undor
the > 80 tux is not oo push one of fomm
a8 gubstanne, The proeesdings mmy be

the same in the two cuses, though the pur-
pose 1o essentiully mmt. The one is
mede for regulstion and the c:tnar tnr FEVenuE .

the s reguiution noud
wdmg en exercise of mtﬁ 1oe

while 1if Wﬂ s rvevenue
%:xan exorolise of the tixing power and is &
-

Sﬁt&on 4271, Re Ge loe Vole 44, Corpus Juris, puge 1261,

"The pover to tux, mmaw&smmim-v
o and bolonging exclusively t the L
1% depurtaunt of tha gmmt. 1&, %0 m
extont that 1t 1s exeyo mwmmieim
mm’cmu, 8 Py

Efnm L5 ney ﬁﬁ?ﬁ.% timiﬁu

Smmﬁ .

mmmmi mmwmw
ndstukably wmwudtms:uwm
or by necessary Lupliemtion, Xt cunnot de vested



i the ity by Judici=l construction, or aoe
maired by preseripytion, mor oan & restriocted
power be oxpended by construction,”

In lotter our attention $s oelled to the fmet that
Munieipulitise in the Jtate of New York, o well a&s other stutes
have aotive sales tex lsws, e wish to wspiedn thet mmnieipaditles
are allowed to encot such ordinnnces b resson of mn «ot pussed
by the Ltute Laeglslature of New York, oxpressly mroviding that
minfoipalitiesr oy onnot snles tax lswes

ol %1: tho 1mwrrort:‘?w Yok lﬁ,tcli.;pﬁnr 873, on wet wus
condn: effective cb ol ugus 1654, «xpiring Decem-
r 51, 1935, title of which reads na follows:

“AN ACT to eundle, temporurily, any oity of
mauumuncc'.pomtm&mnﬂnm
imhsbitants or more to adopt and wwnd looal
lavs, fmpos in sny such city uny tax and/
or taxes o the leglalature hus or

3
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A sinllar sot was pussed upon the expiration of the 1934 lawe
g R IR L A X
ovor, above @ 3 2 :
that ofities of &« cartain size muy encet much an o noo would
indionte this wes the only me thet such an ordinmnes oould be
passed, which 1& no more than vhat we have stated, In the absence
of any constitutionsl or statutory provision suthorizing the law

mking body of = olty to entet & sales tax law they are prohibited
fron 50 doins.
in view of the slbuve opinion of this depurtmeut et

such & olty can not leghlly enset & sales tex oprdinunce, W
now consider your second query, “"would it “""%he 1 %o
mummwm%tmmnam of the gross
business done by the licenses ™he enclosed opindon to Homorelle
e Wilaon onbodiss this same pripseliple with reapect to the



i

hes been applied to the volune £ gasoline sold,
mh&sthommhnuwmidmtm
m"

@ are unsble to find any lsw prohibiting the law nukers of
the cit:mrm?‘thmtdnmmu o par oent of the
gross businesz of licensee. . eotion 6840, p. 276, lawsg, 1931,
provides that &« mimtw‘hnm and repulete certain Ludi-
nesses. Fowever, this sect 11s to spegify the particular pro-
codure in llceus and umntlﬁ auch busimonses, This 1s 1
to the dlseretion of law makers such munic tye +@ stated
in ex parte Sanford, 109 G, W, 3763 250 No. s 1o Co 002:

"It s 2ls0 o well settled rule of coastyuction,

thet vhere » statute contalns grants of »

it %tmtrcgoamnm 80 8 %0 .lncltngl U

thorit; DECOs LY spponplish

the obioot of the gruat." (Cases cited).
SOIRLLEI0N,

It 1s the opinlon of this department that & city of the third
clags (altermntive form of covermmoent] in the itate of MNisscurl is
hidited from ing an ordinunce the nature of ¢ ades tax
the absence any constitu or statutory mroviaslon suthoriz-
ing same. Fowover, & city muy ¥ fix the cwount of « license
gmﬂmﬁxatnpumt the gross business done by the
COLNG00 .

fespectfully sulnitted,

Assistant ttorney-Ceneral.

APPROVID:

: E.- m ™ m ! .I'L' J! ’i
(Aoting) Atsorn v-Oensral,

0M/eg)



