
OLD AG~ P£N~ION - Accrued assistance due an old age pensioner 
at the time of his death, to whom paid . 

April 21 . 1936 . 

Honorab l e Forrest Smith 
State Audi tor 
Jef ferson City. ~issouri 

Dear J:r . Smith: 

This will acknowledge receipt of your letter 
of recent date requesting an opinion from this off ice , 
which reads as f ollows: 

"I would be gl ad if you would givo me an 
opinion on the following questions: 

'If' a per s on receiving Cl d /ge As s is tanee 
dies and there is no administration upon 
his estate within sixty days af t er his 
death, to who~ will the accrued assis tance 
be pa id? 

' Whnt person or persons will determine who 
is to receive this accrued assistance ? ' n 

In an opinion given to Mis s Reba Choate , J ssist­
ant Commissioner of Ol d Age As sistance under date of 
February 4, 1936 , we ruled thQ t accrued a s s is tance due 
a ~ensioner at the time of .hi~ death was a part of his 
estate and should be administered upon 1n the same manner 
os any ot her property of the deceased . 

Chnpter I , R. s . Uo . 1929 provides a cocplete 
and excl usive scheme for the administr ation of estates 
of deceased persons . In our opinion, the law contemplates 
that all estates of decea sed persons be administered upon 
under the provisions of this chapter and under the direc­
t ion and supervision of the ! robate Court . 
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Sec t ion 10 , p . 998 of 23 c. J . provides i n 
par t as follows: 

.. 

"As a genera l rule all estates of dece­
den t s are subject t o administration, as 
the policy and int ent of the st~ tutes on 
the sub j ect cl early contempl a te thf t 
property of decedents l eft undisposed of 
at dea 'th shall , for the ourr ose of col­
lee.t).~tpe s a.me, ascertai~ing and 'Oro­
t~c·ttW.~t, the rights of crea l tors and 
hew.i~;r~d prop er l y transmitting the 
t i t l e of r e cord , be sub jected to the proces s 
of sd~1nJstre tion in the probate court, 
and indeed there is no othor method nrovided 
by sta tute whereby the existence of cred­
itors or heirs of deceden t may be con­
clus ivel y established and the estate 
dis tr ibu ted . n 

Se c tion 11, P• 999 of the same volume reads in 
part as f ollows: 

"Administr ation is usually a necessity 
\'/here a pers on die s leaving unpaid debts 
nnd ~roperty which may be made availab le 
to pay them, ond tbe mere f a c t that there · 
may be deb t s ba s been considered sufficient 
to render aC.minis tra tion proper . ~ ~~- " 

Section 13, P• 1000 of the same volume , reads 
as follows: 

"While the r ower to grant adminis t r ation 
is not r estricted to c~ sos in which the 
eDtate is indeb ted , the ab~ence of debts 
may render adm1n1str~t1on unnecessary• 
it being considered that in su ch case the , 
heirs may properly tnke possess ion of the 
assets and make a d ivision among thems e lves 
in kind or o therwise by ~utual agreemen t . n 

' 
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The rule that the heirs of a decedent may 
distribute RmOng themsel ves his J ers onal J r operty wi th­
out the appointmen t of an odminis tra tor , which i s an 
exception to the rule tnq t titl e to rerson~l ty l ef t by 
Pn int~ state rests in his administrator , is applicabl e 
only whon three th!ngs occur: First , the absence of 
debts aga inst the esta t e ; ~econd , the legal age of the 
heirs entitl ed to share in the distribution; nnd Third , 
a unanimity nmong them os expr essed by t heir agreement 
or a c t to dispense with an administra t or . Griesel vs . 
~ones , 123 ~o . ~PP • 45. 

~ec tion 7, R. s . Mo. 1929 provides what per sons 
ar o entitled t o r i or i ty in a.dministering an estate. 
So i d s ec• ion r eads a. ~ follow•: 

uLetters of adminis tration shall be granted : 
First, to the husbond or wi~e; secondly , to 
those who are entitled to d i stribution of 
the es tn te , oz· one or !lor e of them, as the 
court or judge or elerk in vacation ohnll 
believe will best '"J.nnage and 'T eserve the 
estate : f rovided , however , if the court , 
or judge in vacation, should helieve no one 
of such persons entitled to adminl~ter is a 
comnetent and sui t able - erson, some other 
person than those a ove mentioned may be 
a ppointed. " 

Sect ion 8 , R. ~ . Mo . 1929 nrovides t~t if such 
~ ersons entitled to priority in adminis tering an estate 
f a il to a Gpl y within thir ty days , that the court or judge 
or clerk may issue citation to him or t hem unon mo t ion o~ 
any interested person to appear a nd qualify for ndminis t r a­
t ion, nnd i.f the -oo r son or persons eo cited fail to ad­
minis ter within the ttme appointed, l etter s may be granted 
t o ony person whom the court or judge or clerk in vacation 
may doe~ ~st sui.table . Said section reads as fo llows : 

"It no such per son apply for 1e tters within 
thirty days after the dea th of the deceased. 
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t he court or judge or clerk may issue 
c itat ion t o him or t hem, on mot ion of 
any person interests~ , to aopea r and 
oua lify for ndm1nistrr tion, iving a t 
leas t five days' time for that nurpose ; 
and if the person or ~ars ons so cited f a il to 
administer within the time appointed , let­
ters may be gran ted to any oer s on whom 
the court or judge or clerk in vacation 
may deem most suitable . 

Under the provie!cns of Section 107 , Laws Mo. 
1933, P • 164, the widow or widower is en titled , in additbn 
to dower , to certa in articles of property and such sums of 
money in exclusion of all debts cla imed , char ge s , legaci es 
and beque sts as the court may deem reasonable for the proper 
sup~ort of sa irl widow or widower and minor children under 
the age of eighteen year s , if any , f or the period of one 
yeqr after t he dea th of the decedent . In a ddition thereto , 
t he wid ow or widower is a llowed persona l property not to 
exceed the appr a ised va lue of four hundred dollars under 
t he ~ro~ 1s1ons of Section 108 , R. ~ . Mo . 1929, and under 
the provi s i ons of Section 110 if the widow or widower does 
not r e ceive t he property t hus a llowed , the court shall 
order the money t o be paid to the widow or widower . 

Under the ~ ovisions of Sect ion 2 , R. S. Mo . 1929 
the Proba te Court may r efuse t o grant letters of administra­
t ion on esta t es of de ceased r ersons not greater in amount 
t han i s a llowed by l aw as the abs olu t e proper ty of the wi dow, ' 
wi cower or minor children under the age of etFhte~n years , 
and if he orders tha t no letters of acm~ nistrn tion s hall be 
issued on such e s t a te , such wi dow, wi dower or minor children 
are authorized to collect , sue f or andreta in all the prop-
erty belon~tng to such esta t e . · Se c tion 2 orovides as fol-
lows: 

"The proba te court, or the judge ther eof 
in vaca tion, in its or his discretion, 
may refus e to gr ant letters of administra­
tion on esta tes of deceased persons not 
greater in amount than is a llowed by l aw 
a s the abs olute propert y of the widower , 
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widow or minor chil dren under the O[& of 
eighteen yeore . ~roof ~oy e allowe~ by 
or on behalf of such widower , wi dow or 
minor childr en ~efore t he : robate court 
or judGe t hereof of the val ue and nature 
of such estate , and if such court or 
judge shall be sa t isfied that no estnte 
will be left after a llowing to the widowor , 
widow or minor children their absolute 
property, he or it shall order that no 
le tters of admini stration shall be is ­
s ued on such estate , unless , on t he ap­
pl i cation of creditors or other parties 
int erested , the existence of other or 
fur t her ~rooerty be shown. l nd after 
the making of such order , and until such 
time as tho same ~ay be revoked, such 
widower, widow or minor children shall 
be authorized to collect, sue for and 
re ta in all the oroperty belonging to 
such estate; if a widower or widow, in 
the same manner and with the same effect 
ns 1.f he or she had beon appointed and 
qualified as executor or executrix of such 
estate ; if minor children under t he age 
of eigh t een year s , in the same mnnner 
and with the s nme effe ct as now provided 
by l aw for ~roceedings in court by in­
f~nts in bringing suits. " 

Section 296 , R. s . 1!:o . 1929 r-rovides for the 
election of o public adminis t r ator who i s ex- officio pu~lic 
guardian and curator in a nd for his county. 

Section 299, R. e. Mo . 1929 provides when a pub­
lic administrator is to tdke charge of an estate . Section 
299 reads as follows : 

~It shall be the duty of the public ad­
ministrator to t ake into his charge and 
custody the estates of all deceased per­
sona, and the oerson and estates of all 
minors, and the estates or oerson and 



Honorable Porrost Smith -6- April 21, 1936 

est~ te of all insane ~arsons in his 
county , in the following cases: Firs t , 
when a stranger d ies intes tste in the 
county without relat ions, or dies leaving 
a will , and the executor named is absent, 
or f~ ils to qualiry; second, when per­
sons die intes t ate without any known 
heirs ; third, when , ersons unknown die 
or are found dead in t he county; fourth, 
when l"tone;y , :--roper ty, ~ner s ..Q!:. other 
estate ar e left i n a si tuation exoosed 
.fQ :I2i:t .Qr dD'mOg6; and .!!2 other nerson 
administers on~ s ame; fifth, when 
ant estate ~~ ~e~~on ~ ~ intestate 
there inf or e lsewher e , ~ left in the 
county iao e to be inJure'd,"Wasted or 
l ost, when aid intest~te does not 
leave Q"'""Eio n husband1 widow orheirs in 
this state; sixth, the nersons of all -­
m1nors under the a £e of fourte rn yearS J 
whose parents are dead , ~nd who h~ve no 
legal ~~ardian; seventh, the estates of 
all minors whose parents are dead , or , 
if living , refuse or ne~lect to qualify 
as curator , or, having qualified , have 
oeen removed, or are , from any cause , in­
competent to act as such curator , and who 
have no one autpor ized by l aw to t ake 
care of and manage their estate; eighth, 
the estates or ; erson and estate of all 
ins~ne per sons in his county who have 
no l egal gt·ardlan , flnd no one com~etent 
to tPke charco of such esta te , or to act 
as such s~srdi~n , can be found , or is 
known to the court having jurisdiction, 
vho will qualify; nin th , where fro~ any 
o ther good c~use , sc id court shall order 
hlm t o t ake ~esse ~ion of any ost~te t o 
nrevent ita c eing injured, w~sted , ~ur­
loine d or lost . " 

Section 303, ~ . s. '~o . 1929 111Qkes it the dl.t .y 
of nll civil off icers t o inform public administrators of 
a l l nroDerty and estates known t o them which are liable 
to waste, los ~ or injury , which by l aw ought to bo L~ the 
possession of a public administrator . Said sect ion reads 
as follows: 
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"It shall be the duty of all civil of­
ficer s to inform tho public adminis trator 
of nll nPoperty and estate known t o them 
which is linb le to loss , v~ ste or injury, 
ond which by law ought to be in the 
possession of the ~ublic adolnistrator . " 

Section 24 of the J l d Age Assistance ~ct pro­
v i des in part C$ f ollows: 

" ·!!- ond in case any ap~lican t shall d ie, 
having any accrued or unpaid assistance , 
the •mount t heroof shall be pa i d to the 
lega l rc ~resentative of such a~ licnn~; 
but if there be no adnlnis t r s tion upon 
the esta te of the deceqssc a~~ltcnnt 
within a per iod of 60 days after his death, 
then t he am~unt due sha ll bo paid to 
who~soever woulC be entitled thsreto 
under the l ar.s of this S t o te and t he ~ro­
visions of this Ac t ; ·.:. -~~ " 

As pointed out above , however , an estate of a 
deceased coes not vest in his heirs or in his creditors , 
but in an administra tor a pointed by the court, unless 
the court orders that no let ters of adminis t r at ion be 
granted when the estate of the deceased i s not greater 
than the emount of the a' solute nroperty a l lowed a widow 
or widower , in which case the 1 .ro-;er ty would vest in such 
widow or widower . 

COliCLUS ION . 

In v1e 1.~ of all of the a bove , i t ,is the opini on 
of this cepnrtment th3t accrued assistonco due en old age 
; ensioner at the time of his death should be p~1d to the 
pe~son +o whom the ~ robote Court hns grnntcd letters of 
ncmlnistrn tion , or to the -ubl ic Administrator , when i t 
is his duty to administer the estate , or j if th& vo l ue of 

' 
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the es tate is not more t han is ~llowod the widow, 
wido~cr or minor chil ·ren as tce ir absolute rro~erty, 
and the c ourt make sn order that no letLcrs of nd­
ministr Pt ion shall bo issued, then the accrued assistance 
should be ~aid to such widow, 7idower or minor. chilcren . 
The onl y exception t o the ~ ove i s whero there are no 
debts aga inst the estate and the heirs ontltled to 
share in the d istribution are all of age ond agreo 
among themselves to dispense ~ith an adclnistration. 
in which ca se the accrued assistance should be pa i d 
dir ect t o the heirs . 

~. e respectfully suggest that in co se an ol d 
nge nensioner die having accrued as s lst~nce due him, 
thnt the robot~ Court of such county wherein the pensioner 
resided be notified, so that if the pers ons e~titled to 
administer the estate do not a~~ear within thir ty days , 
ho may cite the, to a prea r and ounlify for dministra t ion, 
~ nG if thoy do not do s o , a J oin~ sone othrr co~potent 
oers on to odmLnistor the estcte . ' e a l so su5gest tha t 
the ;u lie fd11nis tr~~or of the county in .hlch the de­
co~~c t reside~ at tho t i me of his death, s~ould bo no­
t ified , so if it is his duty under the low to a~~1n1ster 
unon tho est~te , he ,.y ?roce ed to do so . 

Yours vory t ruly , 

J . :; • T," YLOfi 
J ssis tant Attorney Gener a l 

APf ROV.'D : 

J OHN ~· . HOFJ.•'KAN, Jr . 
{f eting) ~ ttorney Gene ral 

J"ST : F !:. 


