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Honorable Forrest Smith

TON - Accrued assistance due an old age pensloner

State Audltor
Jefferson Clty, Missouri

Dear MEr. Smith:

This will acknowledge receipt of your letter
of recent date requesting an opinion from this offlice,
which reads as follows:

"I would be glad if you would give me an
opinion on the following questions:

'If a person recelving 0ld Age Assistance
dles and there is no administration upon
his estate within sixty days after his
death, to whom will the accrued assisitance
be paid?

'"¥hat person or persons will determine who
is to receive this accrued assistance?' "

In an opinion given to Miss Reba Choate, /issist-
ant Commissioner of 01d Age Asslstance under date of
February 4, 1936, we ruled that acerued assistance due
a pensioner at the time of 'his death was a part of his
estate and should be administered upon in the same manner
as any other property of the deceased.

Chapter I, R, S. Mo. 1929 provides a complete
and exclusive scheme for the adminilstration of estates
of decessed persons. In our opinion, the law contemplates
thet all estates of cdeceased persons be administered upon
under the orovlisions of this chapter and under the direc-
tion and supervision of the Frobate Court.
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Section 10, p. 998 of 23 C. J. provides in
part as follows:

"As a generzl rule all estates of dece-
dents are subject to administration, as
the poliey and intent of the st:ztutes on
the subject clearly contemplate thot
property of cdecedents left undlsposed of
at doath 'shall, for the purrose of col-

! he same, ascertaining and vro-
the rights of creditors and
LT d properly transmitting the
title of record, be subjected to the process
of sdminlstration in the probate court,
and indeed there 1s no other method nrovided
by statute whereby the exlstence of cred-
ltors or helrs of decedent may be con-
cluzively establishad and the estate
distributed.”

Section 11, pe 999 of the same volume reads in
part as follows:

"Administration is usually a necessity
vhere s person d les leaving unpaid debts
and property which mey be made available

to pay them, and the mere fact that there-
may be debis has been considered sufficient
to render acministration proper.® = "

Section 13, De 1000 of the same volume,reads
es follows:

"While the rower to grant sdministration

is not restricted to cases in which the
estate 1s indebted, the sbsence of debts
may render administration unnecessary,

it being considered that in such csse the .
heirs may properly take possession of the
assets and make a division among themselves
in kind or otherwise by mutual agreement.”
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The rule that the helrs of a decedent may
distribute smong themselves his personal nroperty withe
out the appointment of sn administrator, which is an )
exception to the rule that title to personalty left by
en intestate rests in his sdministrator, 1s appliecable
only when three things occur: First, the absence of
debts ageinst the estate; Second, the legal age of the
beirs entitled to share In the distribution; =nd Third,
a vnanimity among them as expressed by their agreement
~or act to dispense with an administrator. Griesel vs.

Jones, 123 No. Appe. 45;

“ection 7, Rs S. Moe 1929 provides what persons
are entitled to priority in sedministering an estate.
Said section reads as follows:

"Letters of administration shall be granted:
First, to the husband or wife; secondly, to
those who are entitled to distributien of
the estate, or one or more of them, &s the
court or judge or elerk in vacatlon shsall
believe will best manage snd mreserve the
estate: Provided, however, if the court,
or judge in vacation, should belleve noc one
of such persons entitled to adminigteér is a
competent and suitable person, some other
person than those a ove mentioned may be
appointed.”™

Section 8, R. S, Mo, 1929 provides that if such
persons entitled to priority in administering an estate
fail to epply within thirty days, that the court or judge
or clerk may 1issue citation to him or them upon motion of
any interested person to appear and qualify for administra-
tion, and if the person or persons so cited fail to ad-
minister within the time appolnted, letters may be granted
to any person whom the court or judge or clerk in vacation
may deem must sultable, Sald section reads as follows:

"If no such person apply for le tters within
thirty days after the death of the deceased,
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the court or judge or clerk may lssue
citation to him or them, on motion of

any person interested, to appear and

cualify for administration, giving at

least five days' time for that purpose;

and 1f the person or prersons so cited fall to
administer within the time appointed, let-
ters may be granted to any prerson whom

the court or judge or clerk in vacation

may deem most sultable.

Under the provisicns of Section 107, Laws Mo,
1933, pe 164, the widow or widower is entitled, in edditbn
to dower, to certain articles of property and such sums of
money in exclusion of all debts claimed, charges, legaciles
and bequests as the court may deem reasonable for the proper
support of said widow or widower and minor children under
the age of eighteen years, if any, for the perlod of one
yeor after the death of the decedent. In addition thereto,
the wldow or widower 1s allowed personal property not to
exceed the arpralsed value of four hundred dollars under
the provisions of Section 108, R, S,Mo, 1929, and under
the provisions of Section 110 i1f the widow or widower does
not recelve the property thus allowed, the court shall
order the mconey to be psaild to the widow or widower,

Under the rovisions of Seetion 2, &, S. Mo. 1929
the F'robate Court may refuse to grant letters of administra-
tion on estates of deceanased persons not greater in amount
than 1s allowed by law as the absolute property of the widow,
widower or minor children under the age of elighteen yesars,
and 1f he orders that no letters of administration shall be
issued on such estate, such widow, widower or minor children
are authorized to colleet, sue for amretain all the prop-
erty belonging to such estate.’ Section 2 provides as fol-
lows:

"The probate court, or the judge thereof
in vacation, In its or his discretion,

may refuse to grant letters of administra-
tion on estates of decessed persons not
greater in eamount than 1s allowed by law
as the absolute property of the widower,
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widow or minor chlldren under the age of
eighteen years, Froof may “e allowed by
or on behalf of such widower, widow or
minor children before the r~robate court
or judge thereof of the value ané nature
of such estate, and if such court or
Judge shall be satisfied that no estate
will be left after allowing to the wldower,
widow or minor children thelr absolute
property, he or 1t shall order that no
letters of administration shall be is-
sued on such estate, unless, on the ap-
plication of creditors or other parties
Interested, the existence of other or
further property be shown. And after

the making of such order, and until such
time ss the same may be revoked, such
widower, widow or minor children shall

be suthorized to colleet, sue for and
retain all the property belonging to

such estate; 1if a widower or widow, in
the same manner and with the same effect
as if he or she had been appointed and
qualified as executor or executrlix of such
estate; if minor children under the age
of eighteen years, iIn the ssme manner

and with the same effect 2s now provided
by law for proceedings 1In court by in-
fants in bringing suits.”

Section 296, R. S. Mo. 1929 vrrovides for the
election of a public adminlistrator who 1s ex-officio pudblic
guardlan and curator in ané for his county.

Sectlion 299, H. 8., Mo. 1929 provides when a pubdb-
lic administrator 1s to take charge of an estate. Section
299 reads as follows:

"It shall be the duty of the public ad-
ministrator to tske into his charge and
custody the estates of all deceased per-
sons, and the rerson and estates of all
minors, and the estates or person and
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estate of all insane persons in his
county, in the following cases: First,
when a stranger dies intestate in the
county without relatlions, or dles leaving
a will, and the executor named 1s absent,
or fails to qualify; second, when per-
sons dle intestate without any known
helirs; third, when persons unknown die

or are found dead iIn the county; fourth,

when money, property, papers or other
estate srec left ‘n a situation exposed

¥o Jloss or de mage, and no other person
administers on the seme; fifth, .when

any estate of any person who dtos intestate

therein, or,elsewhere, 1 _Lg_ ;L_L in the
county tIEE ¢ to be Iﬁ Injured, wasted or
s

0 when id intestete does not
Teave n kno shand, widow or heira in
This ste nersons o

minors under the age of fourtesn years;
whose perents are dead, and who have no
legal cuardian; seventh, the estates of
all minors whose parents are dead, or,
if living, refuse or neglect to gualify
as curator, or, having qualified, have
been removed, or are, from any ceuse, in-
competent to act as such curator, and who
have no one authorized by law to take
care of and manage thelr estate; eighth,
the estates or rerson snd estate of all
insane per=ons in his county who have

no legal gvardlan, and no one competent
to take charge of such estate, or to act
as such guardian, can be found, or 1is
known to the court having jurisdiction,
who will qualify; ninth, where from any
other good csuse, sald court shall order
him to take rosse:=sion of any estate to
rrevent 1ts Heing Injured, wasted, rur-
loinecd or lost,"

Section 303, R. S. Mo. 1929 mskes it the du y
of all civil officers to inform public administrators of
all property and estates known to them which are liable
to waste, loss or injury, which by law ought to be in the
possession of a public administrator. Said section reads
as follows:
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"It shall be the duty of a2ll civil of-
ficers to inform the public administrator
of all property and estate known to them
which is liable to loss, waste or injury,
end which by law ought to be in the
possession of the rublic administrator.”

Section 24 of the 01d Age Assistance Act pro-
vides in part as follows:

" # and in case any applicant shall die,
having any acerued or unpaild assistance,
the smount thereof =hall be paid to the
legal representative of such applicant;
tut if there be no administration upon
the estate of the deceased snplicant
within a period of 60 days after his death,
then the amount due shall be paid to
whomsoeyer would be entitled thereto
under the laws of this State and the pro-
visions of this Act; # # "

As pointed out above, however, sn estate of a
deceased does not vest In his heirs or in his ecreditors,
but in an sdministrator arpointed by the court, unless
the court orders that no letters of administrztion be
granted when the estate of the deceased is not greater
then the amount of the absolute property allowed s widow
or widower, in which case the property would vest in such
widow or widower,

CONCLUSION.

In view of all of the above, it ,is the .opinion
of this depsrtment that accrued assistan€e’due en old age
pensioner at the time of his dedth should be pald to the

person to whom the Frobate Court has granted letters of
scministration, or to the Iublic Administrator, when 1t
is hils duty to administer the estate, or, if the value of
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the estate 1s not more than is a2llowed the widow,
widower or minor children as thelr absolute property,
and the court make an order that no letters of ad=-
ministretion shall be 1lssued, then the accrued asslistance
should be rald to such widow, widower or minor children.
The only exception tc the above 1s where there are no
debts agalnst the estate and the heirs entltled to

share in the distribution are all of age and agree
among themselves to dispense with sn administration,

in which case the accrued assistance should be paid
direct to the heirs.

We respectfully suggest that in case an old
age nensioner dle having sccerued asslstance due him,
that the ‘robate Court of such county wherein the pensioner
resided be notified, so that If the persons entitled to
administer the estate do not appear within thirty days,
he may cite them to appear and qunlify for séministration,
and if they do not do so, aproint some other competent
person to sdminlister the estate. Ve alsc suggest that
the Mubllec Administrator of the county in which the de-
eeased reslided at the time of his death, shoulé be noe
tified, so if 1t is hls duty under the law to administer
upon the estate, he may proceed to do so.

Yours very truly,

J« E« TAYLOR
Asslstant Attorney Genersal

APPROVED:

JOBN %. HOFFMAN, Jr.
(feting) 2ttorney General

JET:FE



