
BOARD OF PUND COM .. MISSIONSRS: Not authorized to invest public 
sch ool fund . 

PUBLIC SCHOOL FUND- To be invested at 
direction of State 
Board of Education . 

jr~ 
arch 28, 1936 

Honorable f'orrest Smith 
bta te Auditor 
JefJerson City, Missouri 

Dear r . Smith: 

Acknowledgment is made of your recent request 
for an opinion ~rom this office, on the following matter: 

"Is it permissibl e under the 
law for the Fund Cournission 
to sell build1n 7 bonds which 
they have now authorized to 
be sold f or investment of 
f unds in t he c t ate School 
and Seminary Funds at par ? 
Under the provi sions ot 
Section 9724, rl . ~ . 4o.l929, 
I believe the ~und Commis
sion ' s authority to buy state 
bonds for investment pur poses 
is clear. 

You will recall that at t he 
Board meeting held on the 18th 
day of ¥ebruary ,l936 , it was the 
opinion of the rloard that it 
r eserve the ric~t to purchase 
~so ,ooo.oo or the btate ot 
Uissouri Building Bonds Series 
" .J

0
, which they expect to sell 

on the 7th day of April on the 
bid price . It the Fund C~ 
mission has the right to sell 

50 , 000 . 00 of said bonds to 
these Tarious accounts , then it 
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would only be necessary to 
adver tise ror sale to the 
public ~1 -950 -000 .00 in l i eu 
of ~2,000,000.00 authorized 
by the Board . n 

tiefore concerning ourselves with particular 
statutes bearing upon the questions involved, we direct 
att ention t o the pertinent constitut ional provieions. 

Secti on 9 of Article XI, which was derived 
from t he Constitution of 1865, reads as follows: 

"No part of the public school 
f und of the State shall ever 
be invested in the stock or 
bonds or other obli: ations of 
any other State,or of anr county~ 
city, town or corporation; and 
the proceeds of the sales or 
any lands or other property which 
now belong or may hereafter be
long to said school fund shall 
be lnTested in the bonds of t he 
f· tate of issouri, or of the 
~nited States . " 

df virtue of t his provision t he public school 
f und of the State could only be invested in bonds of the 
~tate of Mis s ol ri or of the United St ates . The public school 
fund r eferred to in t hat provis· on is obviously the "public 
school fund" r eferred to in Soetion 6 , of Article XI of the 
Constituti on , which reads, l n part . as rollows : 

"The proceeds of all lands that have 
been or hereaftor may be r ranted by 
the United ~tates t o this State , and 
not otherwise appropriated by this 
St ate or the united St ates ; also , 
all moneys , stocks , bonds, lands 
and other property now belonging to 
any State fund tor pur poses of 
education; also, the net proceeds 
of all sales of lands and other 
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property and eff ects that may accrue 
to the State by escheat , from un
claimed dividends and distributiTe 
ahares of the estates of deceased 
persona; also. any proceeds of the 
sales of the public lands. which may 
have been or hereafter may be paid 
over to thie State (if Congress will 
consent to such appropriation!; 
also, a11 other grants, gifts or de
vises that have been, or hereafter 
may be, made to this State . and not 
otherwise appropriated by the State 
or the terms of the grant , gift or 
devise, shall be paid into the State 
treasury, and securely invested and 
sacredly preserved as a public school 
f und* * ~ ~ * * • u 

Therefore, the moneys which are a part of the 
public school fund set up and described in Section 6 o~ 
Article XI , may only be inveated in bonds ot the State ot Mis
souri or of the u~it&d States . . 

We now direct attenti on to the provisions of 
Article 24 , Chapter 57, Revised Statutes 11.1asouri 1929. An 
examination of Section 9712 , ReTised Statutes 1929 , reveals 
it to be practically a re-enactment ot Section 6 of Article 
XI of the Constitution, except t hat it provides that the 
public school ruDd shall be invested under the direction of 
the State cioard of T:.ducation nin the bonds of the United 
States, bonds of the Stat e of Kiasourl , or state certificates 
ot indebtedness . " 

Section 9715 is more clear in its direction 
respecting the investment of the .fund and provides, in part , 

11 .thenevcr there ahal1 be in the 
)reaaurr or elsewhere, subject to 
the order of the treasur er, any 
money belonging to the capital of 
the public school funds , the state 
auditor shall make reports thereof 
to the state board of education, 
who shall direct the investment ot 
the same 1n bonds of the united 
States, bonds or the State or uta-
sour! or state certificates ot 1a
debtedlless.~ * * * ~ ·:} *a 
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~ these statu tory provisions the State 
Board ot bducation is charged with the duty of invest
ing t he pul lic school funds • 

06fore concluding this opinion it seems 
desirable and advisable to refer to other consti tu t ional 
and statut ory provisions which may appear to be conflict
ing with the decision reached herein. .e first refer 
to Section 26, of Article X of the Constitution, which 
reads as follows : 

"All certificates of indebted
ness of the State to the 'public 
school fund' and to the t seminary 
fund' are heN by c onfirmed as 
sacred obli~ations of the State 
to said funds , and t hey shall be 
renewed as they mature for s uch 
period of time and at such rate of 
interest as may be provided tor by 
law. The General Assembly shall 
have the power to provide by law 
for the issuing certificates to 
the public school fund and seminary 
fund , as the money belonging to 
said funds accumulates in the ~tate 
treasury& Provided , That after t he 
outstandi ng bonded indebtedness has 
been extinguished, all money accumu
lating in the State treasury tor 
above named purposes shall be invested 
in registered county , municipal or 
school district bonds of th is State 
of not less than par value . •ihenever 
the State bonded debt is extinguished 
or a sum suff icient therefor has been 
received, there shall be levied and 
collected, in lieu of t he ten cents 
on the one hundred dollars valuation 
now provided for by t he s~tutes -an 
annual tax not to exceed three cents 
on the one lmndred dollars valuat i on, 
to pay the accruing interest on all 
the certificates or indebtedness,the 
proceeds of which tax shall be paid 
into the f tate treasury and appropriated 
and paid out tor the specific purposes 
herein mentioned . " 

' 
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It should be noted that the foregoing consti
tutional provision was adopted at an election held November 
4 . 1902. At the time of that el ec tion the bonded indebted
ness of the State of ~asouri was practically extinguished , 
and . therefore . the provisions of Section 9 of Article XI of 
the Constitution would prevent the investment of the public 
school fund and the seminaey fund in an7th1ng other than 
bonds of the United States . · 

Pursuant to Section 26 of Article X, the 
legislature enacted Section 9724 authorizing the State 
Board of Fund Commissioners to invest the money 1n the 
Public School Fund and in the S~inary ~und in registered 
county, municipal and school district bonds of this State. 
Subsequently this section was amended so as to purportedly 
author ize the investment of such fund 1n l evee and drain
age district bonds . .le shall not pass upon the consti
tutionality of this amendment . It is certain, however , 
that S~etion 9724 was enacted for the purpose of author
izing the board or fund commissioners to invest the 
applicable funds in these bonds . Ho authority i s given 
to invest the funds in State Bonds or in United States 
donds . ,11 thout going into the apparent conflict be
tween these constitutional and statut ory provisions, no 
authority to fnvest the public school and seminary funds 
in State bonds is pl aced in the rloard of Fund Commissioners . 

In our investigation ot this law we have 
not overlooked the provisions of Section 11464, Revised 
Statutes Ulssouri 192g, which authorized the Governor . 
Wreasurer and Auditor to invest the public school fund and 
the semin8r7 fund n bonds issued pursuant to authority 
of the first three subdivisions of Section 44 of Article 
Iv of the Constitution. Needless to say, the building 
bonds are issued pursuant to authorlt7 of the fourth sub• 
division of Section 44 of Article IV , and therefore 
this section is not applicable to the instant problem. 

COliCLUSIOJl 

It is . therefore , the opinion of this office 
that the Stat e Board ot Fund Commissioners is without 



Honorable Forrest Smith -6- 11arch 28 , 1936 

authority to purchase state bonds f or the public school 
f und . 

APPROV'~D t 

J OHN •. • !£O~:'l<'l4AN , Jr. 
(Act in~) Attorney General 


