
SHERIFF FEES : Not entitled to $1 . 25 per my for pris~n~r~ committed 
to jail upon default of bond to await preliminary. 

'I . .. 

JanuLry 20 . 1936 . 

honor able Forr est vmi th, 
.Jtate ~uditor , 
Jeffer son City , -o . 

Dear .::>ir : 

This depar~ent is in r e ce i pt ot your letter of 
January 15, ~hi ch is as follows : 

"This offi ce has r e ceived o. tee 
bill from Caldwell County whe r ein the 
sheriff has charged t o daya • cus ­
tody of prisone r while undergoing 
exanination pr eparatory to commitment 
when number of days shall exceed one , 
per day vl . 25, naking a total of 
15 . 00, as t her e were t o defendants 

char ged and each defendant r.as held 
in j a il six days . The f a cts surround­
ing this item ar e a s follows: 

"lJa .Jecember 3 , 1~35, a " rrant as 
issued t or t hese t~ o defendant s a nd 
on that ~ay t hey wer e arr est ed by the 
~heritf of Cal dnell County and taken 
before t he justice of t he peace tor 
arraig~ent . They enter ed a pl ea or 
not guil ty and in default of bond 
wer e comci t t ed to jail to o. ait pr e ­
liminary hearing, which preliminar y 
heari ng was s e t t or Jecember 9, 1935. 

"Ther ef ore , we r equest e.n opi nion as 
to whether or not t he s heriff is 
entitled t o t he sum or ~1 . 25 per day 
as provided by Jection 11791. R. ~ . 
uo . 1929, i n view of the f act t hat 
defendants nere held on a cocmitment 
iss ued by t he jus tice of t he peace 
in defaul t ~f bond . " 
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~ection 11791, R. J . ~o . 1929, provides in part as 
follows: 

" • * The sheriff or other 
officer who shall take a person 
charged ith a cr~nal off ense, 
fro~ the county in whi ch the 
offender is apprehended to t hat 
in ~hich t he offense ~as committed, 
or ~ho may renove a prisoner f rom 
one county to anot her for any 
cause authorized by law, or who 
shall have i n custody or under his 
charge any person undergoing an 
examination pr epar atory to his 
co~itment nore t han one day for 
transporting , safe- keepi ne and 
:ne.intaining any such person , s hall 
be allo~ed by the court having 
coenizance of the offeP~e , one 
dollar and t enty- five cents per 
day for every day he !!lay have such 
person under his char ge, when the 
number of days shall exceed one , 
and five cents per mile for eve ry 
nile necessarily t raveled in going 
t o and r e turning from one county 
to another, * * * " 

From the f acts as stated in your letter, the defe~dants 
wer e apprehended on December 3, 1935 and immediately taken before 
a Justice of t he Peace ; they ~ere unabl e t o cive bond and were 
t aken by t he sheriff t o jail to a~it prel iminary hearings , whi ch 
were set for Decewber 9, 1935 . Thus elapsed a period of six 
days and you desire t o know whet her or no t the sheriff can charge 
a fee of ~1 . 25 per dayfor each day t hat he may have bad seid 
defendants under his charge , when the number of days shall exceed 
1. 

";e think the question is definitely decided in t he case 
of .;) tate ex rel. v . Jofford , 116 o . 220, wherein the Court 
said (l . c . 224- 226) : 

"When the case was first called f or 
trial before t he justice, and was 
continued , the justice made an entry 
on his docket cocmitting the pri sone r 
t o jail to await trial . Ji!'ter t his 
order wa~ made and the cause continued , 
the prisoner ~as not undergoing an 
examination within the meaning of that 
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provision of the stat ute hich 
allo~s to sheriffs, marshala and 
other officer s ~1 . 25 per day, for 
every day he may have a prisone r 
under his charge undergoing an 
examination . If the order of 
co~itnent as complied with the 
prisoner was then within the prison 
walls , and the statute has no appli­
cation t o such case . ~he case of 
rho~as v . County of ot . ~ouis , 61 
ho . 54?, only involved the question 
of the right of a sheriff to the 
fee of one dollar for placing a 
prisoner in jail whon he had arrested 
on a capias, and this court held 
that he was not entitled t o it as 
the mere tact of placing the prisoner 
in jail by him was not a commitment, 
and that t he words 'commi tting any 
~erson to jail ' as found in the 
statute r elate to the execution by 
the sheriff of an order or warrant 
or cotnmi tment 1ade or issued by some 
officer exercising judicial functions . 

".::>ection 4028 , Revised otatutes , 1889, 
is as follows : 'A magistrate may 
adjourn an examination or a prisoner 
nending before himself, trom time t o 
time as occasion requi r es , not exceed­
ing ten days at one time , and to the 
same or any d ifferent place in the 
county , as he deems necessary; and 
for the ; urpose of enabling t he ~risoner 
to procure t he a ttendance of r.itnesses , 
or for other good and sufficient cause 

shown by said prisoner , suid magistrat e 
shall allow such an adjournment on 
motion of the prisoner. In the mean­
t~e, if the ?arty is charged wi th 
an offense not bailable, he shall be 
co:m:..i t t ed ; otheri·ise , ho ::~.ay be 
recognized, i n a sum and wi th sureties 
t o the satisfact ion of t he magistrate, 
for his ap Jearance for such further 
examination, and f or want of such 
recognizance he shall be comcitted .' 

"rhis section expressly provides that 
a magistr ate may froa time t o t~e 
commit a person charged with crime 
before him t o jail to answer for furt her 
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examination touching charges 
~ending against him befor e such 
justice . 

".;.)action 4030, Revised $tatutes 
1889 , is as fo1lo~s : ' When such 
per son fails to r ecognize , he may 
be committed t o prison by an order 
under the hand of t he •lagistrate , 
stating concisely that he is com­
mitted for fur t her examination on 
a future day , to be naced in t he 
order, and on the day appoi nted 
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he may be brought before the magis­
t rate , by his verbal order to the 
officer who made t he commitment , 
or by his order in ~iting to a 
diff erent ~arson .' 

" 'fuen the offi cer having charge of 
a ryrisoner shall t ake him fro~ the 
county in ! ich the offender is 
a nrehendod to that in hich the 
crime was committed, or when the 
offi cer shall remove the prisoner 
fron one county to anot her for any 
cause authorized by la~, or when he 
stall have in custody or under his 
char ge any ?orson undergoing an 
examina tion pr epar atory to his 
co~it~ent ~ore than one day at a 
time during s uch examination, then 
he is entitled to ~ 1 . 25 ~er day 
for every day thet he nay have such 
person under his charge , when the 
l .. ur:tber of days stall exceed one, and 
fivo cents per ~ile for eTery mile 
necessarily traveled in eoing to 
and returning fron one county to 
another . " 

Cvi~CLUviCN 

I n vi ew of the f oregoing decision, it is the opinion of 
t his depar tment that the sheriff is not entitled to t he f ee ot 
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~1 . 25 per day for the number of days as mentioned in your 
lett er. 

-
AP.?rtOVW: 
""' 

OWR:AH 

JvHl~ 'I . 1.6F·)1.AH , Jr . , 
( ~ .. cting) ~ttorney General . 

tespectfully submitted , 

OLLIV R ··1 . NOLEN, 
Assi stant ~ttorney Gener al . 


