BARBER BOARD:

llr. Jt Hl

Undesirsbles canwek be eliminated from the

profession by healtk and sanitation rules

promulgated by the Beard.

Skaggs, Treasurer

State Barber EBoard
406, 100 N. Eroadway Bullding
Ste Louls, Missouri

Dear Sir:

We acknowledge your request for an opinion dated
September 23, 1936, which reads as follows:

"inasmueh as sectlon 13527 revised
statutes of Missouri 1029 sets out
that persons following the occupa-
tion of berber at the time this law
went into effeet, which was in the
year 1921, and who mede application
for & license within 90 days from
its effective date, should be is-
sued & license without gluing the
examination before the State Board.

"However, section 13528 sets out
the cqualificat ions that a registered
barber should possess, namely; that
he must be past the age of 19, of
good moral charscter, free from in-
fectious or contaglious diseases;
and has either studlied the trade as
ean apprentice under 2 gqualified and
practieing barber, or studied the
trade for at least two years in a
properly appointed and conducted
barber school or college under the
instructions of a gualified barber,
or practiced in another State for
at least two years.

"Now, the State Barbers' Board 1s

of the impression that inasmuch as
during a 90 day period following
August 27, 1935 whiech was the ef-
fective date of the amendment to our
license law, making it state wide,
that we were to lssue license to
barbers in towns throughout the
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state of less than 5,000 nopulation
with:ut hsving them pass the exam=-
ination before the said Boerd, as was
done 1n 1921l. g

"However, we are of the impression
that this means #simply that barbers
not be required to go through the
routine of an examination, and that
the examination fee of (5.00 be
omitted.

"However, that the qualificstiorns
as set out in section 135628 should
prevall vhen issuing license withe
out examination the same as if

they were being obtained by passing
examination; this being the proced-~
ure that was followed at that time.

"I would therefore anpreciate an
opinion from you &g to whether or

not the Board should reguire that
apnlicants for license without an
examination should possess the
quslifications set out in section
13828 the same as 1f he wers obtaiming
his license by passing the examin-
atione.

"pPlease give us this oninion at
your earl iest possible convenience,
a8 we have several cases in our
files that will be disposed of in
accordance with your opinion in
this matters"

Seetion 13522 R. S. Mo. 1929 provides:

"It shall be unlewful for any person
to follow the occupation of a barber
in this state, unle ss he shall have
first obtained a certificate of
ieg%;irnt;:n% or permit, as provided
n 8 chapter: Provided, however,
that nothing in this chapter con-
tained shall apply to or affect any
person who is now actually engaged
in such occupation, except as here-
inafter provided."
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Section 135623 R. S. lo. 1929, provides in part:

"A board of examiners, to consist

of three persons, cltizemns of this
state for at least three years prior
to their appointment, is hereby
created to carry out the purposes

and to enforce the provisions of

this chapter. # = # # Said board
gshall, with the approval of the state
board of health, prescribe such sani-
tary rules as it may deem necessary,
with paerticular reference to the pre-
cautions neceasary to be employed to
prevent the ereating and spreading of
infectious or contagious diseasese.

A copy of such rules shall be furnished
each person to whom a certificate of

regiut:ation or permlit is grented. *
* it b,

Section 13624 K. 5. Mo. 1929, provides in part:

"% # % # Ppovided, this chapter shall
not epply to cities or towns in this
state whieh now have or hereafter
may have a population of less than
five thousand (5,000) inhabitants.”

Seetion 13627 R. S. Mo. 1929 provides:

"Lvery person now engaged in the
occupation of barber in this state
shall, within ninety days after

the aporoval of this law, file with
the seeretary of said board a written
statement, setting forth his name,
residence and the length of the time
during which the place where he has
practiced such occupation, and shall
pay to the treasurer of sald board
two dollars; and a certificate of
registration entitling him to pract-
ice the said occupation for the
fiseal year ending January thirty-
first, 1922, thereupon shall be
jssued to him and the holdere of
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such certificates shell annually,
within thirty days before the ex-
piration of their respective certi-
ficate, make application for the
renewal of same, stating the number
of expiring certificate, and shall
in each cese pay to the treasurer

of said board the sum of two dollars
therefor. For any and every license
or certificate given or issued by
the boerd a fee of two dollars shall
be paid by the person recelving the
same."

The original berber license law was approved on
April 7, 1921« 1In ex parte Lucas, 160 io. 218, l. ce
232, our Supreme Court held a barber law legal because
such is a health measure, and they quoted approvingly
from the Supreme Court of Minnesota as follows:

"Laws enacted for the purpose of
regulat ing or throwing restrictions
around a trade, calling, or occupa-
tion, in the interest of the publie
health and morals, are everywhere
upheld and sustained. Such laws

sre within the police power of the
State, and are universally sustained
where enacted in the interest of the
publie welfare. The question pre-
sented in cases where the validity
of such laws i1s called in question

is no longer the power or authority
of the Legislature to snact them, buat
whether the oeccupation, calling or
business sought to be regulated is
one involving the publiec health and
interestse A person engaged in such
an occupatlion 1s not along interested
thereine The publie served by him
is also interested. He .3 interested
to the extent that it provides and
furnishes him with employment and a
means of livelihood. The public 1is
interested in his competency and
qualifications, and it is eminently
proper that there be thrown around
the calling, protection from intru-
sion by incompetents and others
inimical to the publiec goods"
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Since the aporoval of the sbove act, on April 7,
1921, there has been but one amendment where the above
guotation from Section 13624 was stricken from the Act
in the Laws of 1935, pe. 191. The legal effect of chang-
ing Section 13524 was to make a general law out of all
provisions set out in Chapter 103 K. S. Mo. 1929, where
prior to the time of the changed section the provisions
of the chapter did not apnly to cities or towns of less
than 5,000 inhabitants.

th

The change effected in Section 13524 R. 8. Mg. 1929
amounts to & reensctment of the remaining provision of
Chapter 103, as new law, insofar as barbers practicing
in cities or towns of less tham 5,000 inhsbitants are
affected by sesid chapteres The new law requires of bar-
bers practicing in cities end towmns of 5,000 inhebitants
the possession of a formal license to practice their pro-
fession, snd without the licemse their practice is un-
lawful,

The immediate purpose of the barber license law in
Missouri is not to prohibit the practice of an honorable
profession, but rather to regulate and control the pract-
ice in the whole State without exeeption. The fee for
license is only incidental to the regulations prescribed,
and is taxed only to provide funds for the purpose of in-
specting and controlling unhealthly practices in the
profession. The Aet was not passed as a revenue measure,
but as a health measure. The Board in administering the
Act should administer 1t as a health measure, and not as
a tax measure, and from your letter we believe you are so
endeavoringes

It is obvious that the Legislature, by this emend-
ment, intended to ineclude those who prasctice barbering
any place in the State within reasonable health regula-
tions. The sollcitation and profession of men who ig-
norantly underteke to practice barbering 1s a threat to
publie health, and it was in the exercise of 1ts police
power that this Aet was passed by the Legislature in the
first instance and amended in the second instance.

Section 13528, noted in your request, was not in-
tended to impose leglislative conditions on persons actively
and legally in the occupation of barbering before being
eligible for s license. Its provisions relate only to the
prospective berber and apprentice, and barbers who were
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legally practicing the profession in cities of less than
5,000 inhabitants at the time the 1935 amendment went into
effect, do not come within the provisions of section 13528.
Its provisions as such have no force in eliminating unde-
sirable practicing barbers from the profession.

Section 13522, supra, since the 1935 amendment, plainly
requires all barbers in this state to have either a certi-
fieate of registration or a permit while practicing their
profession in Missouri.

Section 13623, supra, designs the Board and gives the
Board power to make sanitary and health rules approved by
the State Board of Healthe Under the power to make rules
the Board may properly rule that present applicants for
barber license in cities and towns of le ss tham 5,000 in-
habitants should possess the health and sanitary cualifi-
cations set out in Section 13528, but the Board has no
power and cannot prohibilt otherwise qualified barbers from
obtaining a license by any rule which does not have the
earmarks of a health or sanitation rule. Some of the pro-
visions of Section 13528, are not, strictly speaking,
health or sanitary qualifications and should not be required
of a practiecing barber who can otherwise qualify under the
general health and sanitation rules lald down by the Board.
Under the provisions of Section 13623, supra, the Board's
power to make general hesalth and senitation rules binding
upon the profession 1s only limited by an approval of said
rules by the State Board of Health. It is for the non-
compliance of legal rules as set out in Section 13532 that
the Barber Board can eliminate undesirables from the pro-
fessione

Respectfully submitted

WH. ORR SAWYERS
Assistant Attorney Generale.

APPROVED:

JOHN W. HOFFMAN, Jre
(Acting) Attorney General.
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