
FEES--COMPENSATION--CIRCUIT JUDGES : Per d iem comp~nadtion 
of Circuit Judges when 
trting cases in another 
Cir cuit • 
- - - - - - - - - - - - -

JanuarJ 6, 1936. 

Honorable Forrest Smith 
State Auditor 
Jefferson City, Missouri 

Dear Sir: 

FIL ED 

3-1 
Your request for an opinion dat edDecember 17, 1935, 

is as follows: 

"I am enclosing some corres nondence 
which I have bad w1 th Judge Walt er 
A. Higbee, Circuit Judge of the 
Tbirt7-Seventh Circui t at Lancaster, 
Missouri relative to fees which he 
claima is due him as Special Judge 
tt Tr enton, Grund7 Count7. 

"The certificate whi ch we received 
f'rom the County Clerk ttl owe that the 
Judge only served one dq; however, 
he dis~oeed of three cases that da7. 
-,. contention is tbat the Judge 1e 
entitled to 5 . 00 per da7 and ex­
pene ea, while the Judges contention 
is that he is entitled to ~.oo for 
each case tried. 

"' e would like an opinion from 7our 
department as to the amount ot mo~e7 
I shou l d p~ Judge Higbee as Special 
Judge in this matter. 

"Please return the correspondence to 
mJ office for mJ files." 

As pe r your r equest we are returning herewith your 
corres pondence with Judge Higbee. 

Section 3651 R. s. Mo . 1929, provides: 

"If, in any ease, the judge shall be 
i ncompetent t o si t, for any of the 
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caus es mentioned in section 3648• and 
no person to tr7 the ease will serTe 
when elected as such special judge. 
the judge or said court shall in 
either ease set the ease down for trial 
on some day of the term, or on some 
day as early as practicable in vaca­
tion. and ~ no tify and request 
another circuit or criminal judge to 
try the case; and i t sball be t~ 
duty of the judge so requested to aP­
pear and hold the court at the time 
apnoi nted for the trial of said ease; 
and he shall. during the trial of 
said case . posses s all th e powers and 
perform all the duties of the judg• at 
a regular term of said court . and ma7 
adjourn the case rrom day to da1. or 
to some other timl , as tbe exigencies 
of the ease may require, and ma7 grant 
a change or venue in said case to the 
circ~it court of another county 1n 
the same circuit . or to another. cir­
cuit or criminal court; and when said 
cause shall be removed to the circuit 
court of another count7 in the same 
circuit. it shall be the duty of the 
judge so requested to a upear and hol d 
the court at the time set t or the ·trial 
of said case i n the circui t court of 
the county to which said case shall be 
r emoved: Provided. that i f the person 
el ected as such SDecial judge shall 
refuse to serYe• or if the judge so 
reques ted shall fail to apno a-r and 
hol d the court at the t1JM a:pointed 
f or the trial of said case , t he judge 
of said court shall reset said case for 
trial to suit the convenience of the 
judge so reauested to try said case, 
or ma7 notify and r eques t the judge 
of some other circuit to a:> pear and 
tr7 said cause as heretofore provided. 
Should said judge so requested fail 
to appear and hold the court at the 
ti .. appoi nted for the trial of said 
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ease, the jud&e of the court shall 
order a change of venue in said ease 
to some other circuit . Said order 
maJ be made in t erm time, or by the 
judge of the court in vacat ion, bJ 
an· order in writing, which the judge 
shall file with the cle~k of the 
court in which such cause is nending. 
~benever the judge so requested 
shall appear and hold the court for 
the trial of said ease, he shall, in 
addition to the salarJ now allotted 
bJ law, receive h is actual expense& 
and five dollars per diem f or the 
time necessarily engaged in the trial 
of said cause , and in going to and 
returning from the place of trial , 

. which shall be paid out of the state 
treasury upon the certificate of the 
clerk of the court in which such 
cause is pending. Wrenever the 
special judge elected to tr,r a cause · 
shall appear and hold the court for 
the trial thereof, he shall receive 
ten dollars per daJ for the time 
necessarily engaged in such trial, 
and five dollars per day while· going 
to and returning from the plae~ of 
trial if he reside outside of the 
count7 where said cause is tried, to 
be uaid out of the state treasury 
upon the certificate of the clerk of 
the court where a aid eaus e i s t r led . " 

COHCLUSIOMe ._ _. __ _. _ 

Section 3651 provides for calling in another Circuit 
Judge to try a ease where the regular judge is deemed 
legally incompetent to tr7 said ease. All through the 
section it speaks of each ease in the singular number . 
When providing for the compensation due the visiting judge, 
1t speaks of each ease singularlJ, and all through this 
section the worda "ca8e" and "cauaew appear interchangeably. 
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•e are of the opinion that when the Legislature 
provided compensation for the "actual expenses and 
f ive dollars per di~ for the time necessarily engaged 
in the trial of the cause,• the Legislat ure here thi nks 
of each case as singular, and as one cause of action. 
In the matter of Judge Higbee, he waa called in on four 
distinct eases. There were rour cases separately re­
sponded •o after four distinct and separate invitations, 
hence four causes were disposed of by htm. His anoear­
ance was a separate appearance ln each cau,e. By the 
terms of the Statute he could have anpearod in one case 
and declined appearance in all the rest. In that case 
he would have been entitled to Five Dollars for that 
daye!a service, because he was necessarily engaged 1n 
the trial of that cause. 

Since he was separately ealle d, and appear ed in four 
distinct cases, we beli eve that it was the intention of 
the ~gialature to comoenaate him at the rato of Pive 
Dollars per day per case, and such is our opinion. 

The facts show that Judge Higbee was not called 1n 
t o preside over a part or a term of Court, in which eir­
cumatance his compensation would be on a per diea basis, 
no -matter how many cases were disposed of each day. 

Respectfully submitted 

WM. ORR SAWYERS 
Assistant Attorne7 General. 

AP '>ROVED: 

J OHJI 'ff • HOPF WAJI, Jr. 
(Act ing) Attorney General. 

WOS:B 


