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R~CC~u~ : In cities of 600,000 inhabitants or ~or} , ana 1n 

adjoi ni nL counties, the recorder shall iuentif'y and. 
stal.LP notes vr bonds secured i : lien is intena.eu to 
be created on real estate . 

July 24 , 193&. 

Honorable Oliver ~enti , 
As sociate City Counsel or , 
Jt. Louis, ~.;.ss·ouri • 

.o.~e t.r -.)ir: 

.. e ac.K.to· .. ledge your r ec .. uest of July 21st , which 
i s as follol'TS : 

"i.nclosed ia a letter frou .3udor t.. 
Duder i n roferonce to u su9ple~ent~l 
i ndenture , t.xtcnJ.inL the tir ... e of pay­
u ent ~nd reducL1 the rate of interest 
(pursuant t o a ~ederal ~ecree in c 
proceedin~ unuer ~ectiou 77 of the 
Bsnl.:ruptcy .,. .. c t ) on bonds s ecured by a 
mortlt"t e (tr e ori (,.in 1· indenture) , 
wh ich ~es been sub. itted to the 
~ecorder of ~eeds ~or recoruing with­
out presenting for 1.dent1fictt1on, in 
accor dance with ~ection 3096- B, Laws 
of J issouri 1933, ~age 192 , new bonds , 
, .. hich , under the decree , a re to be dis­
tributed to holders of and in exchange 
for t l e bonds secured by the original 
indenture. 

"It is the contention of the h ecorder 
of Deeds that While tte lien is created 
by the oriGLnal indenture and not by 
the supplewent~l indenture , t he purpose 
of ~ection 3096-B is to identify the 
eviaences of debt ~ecurea by t he .._ort­
~aGe or origina l indenture, ~nd s ince 
t ;le new bonus are to be subs t1 tuteJ. tor 
t .. e oric...inal ones , they thereby become 
t~e hol ders ' only evidence of the debt 
secured by the ori gi ncl indenture, and 
t hut unless ~he nen bonds are identifi e d 
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in the ~er prescribed by the statute, 
i ts purpose ie defeated. 

"Since t he question involves the con­
struction ot a State la' , t he hecorder 
should be huided by your interpretation 
ot its terhs , end I res"')ecttull y request 
t~at you advise the City Counselor 
whether, in your opinion, the h ecorder 
of Deeds can l awfully require the pro­
duction of t he new bonds for certif ica­
tion before recording the supplemental 
indenture, so that we can ndvise him 
accordingly. 

"Mr • . 1 . I . Crov1dus , of Buder & Buder, 
will be in Jefferson City on :edneaday, 
~nd would like to sub~it his views con­
cerning the matter for your consideration." 

bection 3096b, as found in the Laws of issouri, 1933, 
page 191, in part , is as fo llows: 

"In a l l cities in thi s Stute ~hich now 
have , or ;,hich kb..Y hereafter have 
600 ,000 inhabitants or ~ore , and in 
counties adjacent to such cities , when 
any -ort~Le or deed of trust or other 
instrt.m.lcnt 1nten6.ed to create a lien· 
1m£!! real estate t o secure the- payment 
~ !eDt or obl ibation evidenced by 
an inatruuont or instr~ents in ~Titing , 
shall be file~ tor record , t he instru­
.ment or instr\.l.Uen .. s representi ng the 
principal or ouch debt or obli€ation 
or any ~art thereof shall be presented 
to the recorder of deeds at the tiLe 
of such filing for record , or in case 
s _id wortgage or deed of t r ust or other 
i nst rument is t o be filed in ~ore than 
one county then to t he recorder of the 
county wrere first ti led , and the 
recorder sholl, for the connensation 
ot t en cents for each of the first four 
(4) ot such inst ruments identified by 
hi m end two cents for each additional 
instrument identified by him, s tamp or 
write upon each such 1nstr~ent ev1denc­
inL ,rincip 1 so secured an i dentifica­
t i on thereat as being a note , bond or 



Honorable Oliver Senti - 3- July 24 , 19S6 

other evidence ot debt described by 
such ~orttage , deed of trust or other 
instr~ent ot security. " 

,'e ass\11A4e t ne pl'O!Jerty referreu. to is in the City ot 
~t. Louis , which h~s ~ ~opulution of ~ore th~n 600,000 inhabitants , 
~d therefore said section applies. 

It will be noted that suiu section epplies to trans­
actions where it is "intended to create u lien upon real estate. " 

The Supple-ental lnJenture under consideration here ia 
t 1te instru.u.ent bearlnt.:; dt.te of April 15 , 1936, bet1'1een Unl ted 
l'OSt Offices <.:orp0rution, a ...;eluwo.re COl)OTl.. tion, ...nd Chic co­
~dgewater f ostul BuilJinL vorp~ration , an Illinois corpor~tion, 
und Chicago Lawn Post~l 3ul l dinb <.:orpotation , an I llinois corpora­
t ion, ~d chicnL~-cruuin roett l ~uilli~~ corpor~tion, un Ill inois 
corporation, first parties, t nJ Irvine lrust Co~pany, a New York 
corporation, and l:obert u. Hawes ot St . Louis , ~.J.se:otU·i, a s 
trustees, second parties, ~ nd .. .ayxao~O. JJ • .vrown ot I ndianapolia, 
party or the third part. 

Section 1 of ~ticle IV of srid ~uppleLental Indenture 
provi des, naonc~ other thine s , the fo llowing: 

"'.L'he Co1:..pany and the ,.s sociateC Cox:s:paniea 
hereby rntify ~nd eonfirn the prior mortgage, 
conveyance and assignment t o t~e Trusteea 
of ~11 property mentioned or described in 
the Origina l ortgaee or the suppl ements 
t l ereto, and do hereby furthe~ assure that 
s~id ~roperty is and ha & been ~ortgnged , 
pledged , granted , bargained, oold , alienad , 
r eleosed, rcLiscd, c~ veyed, transferred , 
assioned , tnd \'larranted unto the 'l'r ustees, 
t heir successors an~ as lgns , to have and 
to holu for the ~urposes and upon the truate 
provided and s et forth in the Orit5inal 
~ort~age , ~ s modified, aLended , a nd a ltered 
by this Supple~ental lnuenture, said pro­
perty (exclusive of leases ~ne ter~s of which 
have expir ed prior to tne date of this 
Supple..J.ental Indenture) beine 1r.ore fully 
described as follows : • • •" 

,:e observe that on :pa~e 221 of said Supple~ental I ndenture 
is the followin~ provision under ~ubdivision S of ~ection 3: 
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"All other property ot whatsoever kind 
or description, whether real or personal. 
novr owned or 'tilhich may at any title here­
after be acquired by the Coiupany or the 
As socia ted Co . .~.Janies, and whether or not 
expressly conveyed , .t..ortt:,aged or pV .dged 
under tte Indenture, exce~t such stocks ot 
n erchandi se and ot her ryereona l property ~s 
s hall now or hereafter be owned , held or 
acquired for sele in the ordinary course 
of busi ness , ~nd excent all cash , bille , 
notes , and a ccounts receivable, owned or 
hel d by the Co~pany or t h e Associated 
Co~panies . Al l such other property not 
excluded a s &foresaid fron t he lien hereof 
shall, ~ s herein provided and by indenture 
or indentures suppl emental hereto, be ex­
pressly conveyed, ·~rtLabed or pledged and 
delivered to t he Trustees by t he Coupany 
or v. ith its consent by anyone on its behalf , 
pro vi dell , ho\. ever, tht. t the failure of the 
Co~pany to execute and deliver such sup­
ple~ental indenture or indentures, or to 
deliver any of said property to tho frustees, 
sh~ll not affect t he lien hereot thereon. • 

B7 this l atter provi s ion t he ~upple~ental Indenture 
conveya•not only the property \lhiC.l is no\1 covered by the 
priruary xuortease , 11.1 \ihi ch .t'ri~ry .Jl.Ortl c..t)e this ."""ort~age is 
euppl~ental to, but it p1ovldes tha t all &fter- a cquired property 
is subject to t ho ter ..... s ot t hi s raor tf!aee. By this provision 
an e quitable li en is created upon the atter- ucquired property 
ot the coupany . 

In the case ot Clayton v. Gentle, et al., 14 u • • (2d ) 
672, the court says: 

~No xort0aLe on efter- acquired property 
conveys title to such property. ~ 11 it 
does do is to convey an equitable lien, 
whi ch attaches when the pronerty is 
a cquired . rteht v . Bircher, 72 : .. o. 
179, 37 An. Rep. 433; Rutherford v . 
s t ewart, 79 Mo . 216; (Uo . App . ) Langford v • 
.. anning (J . I . CEtse Threshing r.:achine 
Co . , Intervener}, 7 s . I . (2d} 726, 
728." 
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37 C. J ., page 315, Far . 19, states t he following : 

".\.s u generc.l rule any t3X~re s s executory 
contract in \ ... ri tine;;. , bt\aed upon a v 1luable 
ana. o.<1c1uttte cor1sidEn·~tion , whereby one 
purt y clearly indi cat es tn intention to 
chnree or ~ppropriate so~e ~articular 
property , re 1 or ~erson' 1, therein 
describe~ or i dentifi ed , b S securi ty 
tor a det t or ot her obllt:,e tio.n , or 'whereby 
one IJttr t y pro .• .Lise s to assign , convey, or 
transfer the property a s security for such 
a debt or ob1ication , cz•eates "n eouitable 
l i en upon t he rlroperty so i ndi c ated which 
is enforceable aeE.ins t t l:e ry roperty in the 
hands , not only of tt e ori ~inal contractor , 
but a lso of ~is heirs , personr 1 representa­
tives, e ssien s , or -purcha sers or encumbr ancers 
with notice . " 

37 C. J ., ~age 324 , Far . 32, in part , i s as f ollows: 

"But where the T.tt.:I·ties by their cont1 act 
c1eu1l~ show en intent i on t o create a 
positive lien or charLe upon real or per-
sou ..... l )l.Operty , lll.et her t hen ownea. by the 
coutLuctor 01 not , • • ~ it att~ches i n equit7 
t.o t.. 11 en or cL :1 rt.e upon the purticular pro­
perty s soon us the property comes into 
existence or t he cont ractor a c quires a title 
t hereto, • • ~ . " 

In tright v . bircher, 72 Lo . 1 79, 1 . c . 185 , the court 
approvint;ly quotes fro ... J ustice Story in ki tchell v . .~inslow, 
2 Story 650, the fo llowing: 

" 'It see.....s to .... e t he clec.r r esult of all 
t he ~ uthoritie~ , that whenever t he ~artiea, 
by t heir cont ract, intend to create a 
positive lien or char~e , either upon rea l 
or personal proper t y , whether i t · s then 
in ease or not , i t attaclle s in equity as 
aiieil-or cher~e upon t he p" r t icular ;>roperty 
as soon as t he assignor or contr~ctor a c quires 
a title t hereto , a gainst the l etter and all 
persons assertine a clai m t hereto under hi m, 
either vol~~tar11y or wi th noti ce , or in 
b'lnKruptcy. " 
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aaya : 
In lleQuie v . Peny , 58 ! o . 56, 1 . c . 5S , the court 

" ':
1he doctrine h' s lone been settled , 

t ll&t in add! tion to t he actue 1, condi­
tional c.onveyance of l..tnd , ·hich con­
stitutes a lee.ul ~ ortt.,.ap-c , courts of 
eQtd ty recot nize cert •1 in ot her liens 
brisinu frou the i~;lieu &crce~ent of 
t h e p~rties, or the justice of the c&se , 
but not de_c>cnuint.; upon any ex,lress transfer 
of t i e t i tle. ~ hese ~re terwed e•uit able 
J.~..Ortt u.ges , L_nu in t:-_enerul an a~eer..ent in 
writin~ to ~ ive u wort ~ge - • • will 
create a ~or t~c~e in c~uity, or u npecit ic 
l ien on t he ~roperty so . ~rtcaged. " 

It necessarily 1.ollows t hat t he purtieo intend to create 
a lien upon ret' l e8tute b.1 includinG in the !;uppl cmentul Indenture 
t '...e provision whereby e.fter- ac quired ;>r operty co.u.es within the 
tems of the I.J.or t baLC und becot.es addi tiont 1 $8Curi ty for the pay­
ment of the bonds . 

It is our upjnion that by the ter .a o:r the suppleLlent a l 
Indenture in question t he perties do thereby intend to create 
a l i en upon real estate , tnd s~id Jection ~095b, supra , providea 
t hat a t the time of the filinr for r ecord of' such an instrument 
in t he City of vt . Loui s , there shell a l so be , resented to the 
recorder of deeds the i~struncnt or instr~ents representin~ tbe 
principa l of s~i d debt or obligation secure1, and it become s hie 
duty to identify, stamp or write upon each 8UCh evidence of in­
debtedness so secured an identificetion t hereof ~s bein~ a note, 
bond or ot her evt dence of debt dc>scribed by .-uch tlO!"tpege, deed 
of trust or other instrt~~nt o~ securi ty. 

l vHli -.1 . HOFFi.:.Al , Jr. , 
(Acting) attorney General. 

DW:HR 

Yours very truly, 

u ....... ~.b , ~'l'$ Ol: , 
~~sistant Attorney General. 


