
PE!:rl.L INSTITUTIONS : Impr isonment pursuant to the jury 's 
verdict for robb ery by means of a deadly 
weauon i s not legally i ncreased under 
the Tlr'ovisions of section 4428 R. S . Mo. 
1929~ 

Honorable J. • Sanders, Warden 
Missouri State Penitentiar7 
Jefferson Cit~ Kissouri 

Dear arden: 

We acknowledge ~our request for an opinion dated 
Januar7 13, 1936, which is as f ollows: 

" ie have several prisoners S&rYi ng 
in the penitentiary who have been 
convicted of robber,r under the pro­
v is ions of Section 4061, R. s . 1929• 
commonly known as the Henr~ Gun Law. 

"In several of these cases the Court 
issued a mittimus comaitting tba 
prisoners to the penitentiar7 tor 
the ti•e specified i n the verdict of 
t he jur~, and have added thereto 
bo years to the time spec ified in 
the verdict as provided b~ Section 
4428, R. s . O•• 1929. All auoh 
prisoners have been booked tor in­
carceration to i nclude the two years 
the Court has added to the time 
specified b~ the jur~. 

"Since the recent decision in State 
va . Harris , 87 s. T, . (2d) 10!6, please 
advise me whether a prisoner charged 
and convicted uDder the HenrJ Gun 
Law 18 properly booked and incar­
cerated with two years added to the . 
time assessed by the jury. 

"~nd if such prisoners are not now 
properl y booked• what course ma~ we 
follow in correcting our reoor~?" 

The case ot State v . Harris, 8'7 s . r.. (2d) , 1026, 
orovidea aa follows: 
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"The 1nrormation invokes the punish­
ment presc r ibed b7 sect ion 4061, R. 
s . 1929, Ko. St . Ann. Sec . 40611 P• 
286~, which provides that: . 1ETer7 
person convicted o~ robber, in the 
first degree b7 means ot a dangerous 
and deadly weapon shall sutter deat~ 
or be punished by impriaonaent in 
the penitentiarJ for not less than 
ten 7eara , and ever7 person con­
victed ot robbery in the first degree 
b7 an7 other means shall be punished 
b7 1mprisou.ent in the penitentiar7 
for not less than five 7ears.• 

"The information, in clear and ap­
pr opriate language, charges robber7 
in the fi r st degree by means of a 
dang erous and deadly wcanon. The 
v erdict is r e sponsive to that charge 
and assessee a punishment within 
the limits prescribed b7 said section 
4061. The court bad no authorit7 to 
increase the ~unisbaent thus assessed 
unless it is conferred by section 
4428, R. S. 1929, Mo . St . Ann. Sec. 
4428, P• 504~, which reads: 'I f an7 
person shall be convicted of com­
mi tt i ng a felony, or attempting to 
commit a f elon7, while armed with a 
pistol or any deadly weapon the pun­
isbaent elsewhere prescr ibed for said 
offense in the statutes and laws of 
the state ot Missouri for the f elon7 
of which he is convicted shall be 
incr eased by the trial judge b7 ~ 
priaonaent 1n the state penitentiar7 
for two years. Upon a second con­
viction for a felony so committed 
s uch period ot imorisonaent shall 
be increased by t en years; and upon 
a third conviction for a felon7 so 
committed such period of imprisonment 
shall be i ncreased b7 fifteen years. 
Upon a fourth or subsequent conviction 
f or a felony so committed the person 
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eo convicted shall be imprisoned 
for lite. * ~ * * 
•It anpears to us that, as applied 
or attemoted to be aonlied to robbery 
in the first degree, committed by 
means of a dangerous and deadly weap­
on, section 4428 and 4061 are incon­
sistent with and repugnant to each 
other . * * * oft-

"It is our conclusion that the speci­
f ic provision of section 4061 as to 
the punishment tor robbe17 in the 
first degree committed by means of 
a dangerous and deadly weapon must 
be regarded as an exception to, or 
qualif ication of, the general pro­
visions of section 4428, and that 
where, as in this case , the intora­
ation charges and the jury finds 
t hat the off ense was so committed, 
the court or judge thereof is not 
author1%ed to increase the punish­
ment assessed by the jury by assess­
ing the additional imprlso!llllent 
preseribed by sectiaa 4428 . Defend­
ant should have been s entenced to 
ten years' imprisonment in accordance 
"'i th the verdict . , .,:. ·~ *• 

Section 3717 R. S. Mo. 19 29 provides: 

"Where any convict shall be s ent­
enced to imprisonment in the pen­
itentlar,r, the clerk of the court 
in which the s entence was pas~ed 
shall forthwith deliver a certified 
cony thereof to the sheriff bf the 
county, who shall, without delay, 
either in person or by a general 
and usual deouty, cause such conT1ct 
to be transported to the pcnitentiarl 
and delivered to the keeper thereor . 

Section 8411 R. s . Mo. 1929 proTidea: 
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•It shal1 b e the dut~ of the board 
t o keep a record book in the office 
of the penitentiar7, 1n which shall 
be entered an1 and all v i olations 
of prison rules b~ convicts, as the 
same are r eported by officer or 
off icers in charge, the r ecord to 
clear ly state the offens e, when com­
mitted, and what punis~nt , if any, 
was inflicted, and stating the name 
of the officer reporting the same. 
The board shall deduct from each 
prisoner's commutation such amount 
of ttme as they ma7 deem proper 
and just, in view of the magnitude 
of the offense or of f enses committed. " 

Section 8412 R. s . Mo . 1929 provi des: 

"The board shall at all tillles 
receive into the penitentiarr on 
order of the governor, any nerson 
c onvicted of any crime punishable 
with deat~ whose sentence may be 
commuted to imprisonment either 
f or life or f or a term of ~ears, 
in t he penitent iar 7, and shall con­
fi ne such persons according to the 
t erms of such condition. " 

Section 8413 rl . s. Ho . 1929 proTides aa follows: 

• 1heneYer an7 conYict shall be 
delivered to said board, the of-
ficer having such convict in charge 
shall deliver to the board the certi-
fied copy of t he sentence received 
by such officer f rom the clerk of 
t he court, and shall take from the 
board a certifi cate of t he deliv er7 
of such convict:" 

Article v. &ection 8, IRssouri Constitut i on provides 
in part as follows: 

"The Governor shall have power to 
grant r eprieTes , eoz.utat1ons and 
pardons, after conviction, f or all 
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of fenses, except treason and cases 
of impeachment, uuon such condition 
and with such restrictions and limi­
tations as he ma~ think proper, sub­
ject to sueh regulations as ma~ be 
provided by law relative to the 
manner of apnl~ing tor pardons . * * 
* *·" 

COJCLJS!Olf. - - - .- - - ... .. 
The warrant of mittimus in the hands of a warden 

authoriz ing htm to incarcerate a prisoner is nothing 
more than a certified COPJ' or the judgment and s entence 
of the Court. It is from this warrant or aittt.us that 
the record clerk determines the duration of i mprison.ent . 
It is his duty to s ee that the records compl~ with the 
prison term of the mittilllus 1n spec1f~ing the duration 
or incarceration. Where the prison term of the original 
mittimus is changed in some manner provided b7 law, then 
the record clerk is empowered to change the record accord­
ingl7• 

Respectfully submitted 

Wtl. ORR SA YERS 
As sistant Attorn8J General. 

APPROVED: 

JoHI W. R6f1!AI 1H. 
(Acting) Attorne~ General. 

WOS:B 


