
SALE OF DELI~QUENT LANDS: Provisions of Sec. 9952b, Laws of Mo . 
1935, p. 403 are mandatory . 

October 16, 1936. ,, 

Hon. Donald s . Russell, 
County Tr easurer, 
Nodaway County, 
Maryville, Missouri • 

. Dear Sir: 

This department is in receipt of your letter of 
October 10, wherein you r equest an opi nion, as follows: 

"We have discovered that in t he adve r­
tisement of r eal estate for t axes we were 
one day late t o come within the l aw . 
Our first insertion was on Monday , October 
5, and the following ones would be on 
October 12 and 19 . 

"rhe l aw states that t he last insertion 
shall be at l east fifteen days prior to 
the dat e of the sale . The insertion on 
October 19 will be only f ourteen days prior 
to the da te . 

" I ' m wondering if only one or t wo pr operties 
might be offer ed on that dat e and the r est 
on the following days of t hat week as the 
l aw states that the properties shall be 
offered from day to day until all have been 
offered . 

nlVe have a number of small t own lots on 
~ hich t he buildings have burned since 1931 
and the t axe s are so high t hat I feel certa in 
that no one wil l pay for thos e particular 
properties the a uount of taxes agains t them. 
In f act , a number of s uch properties have 
been offered in the l ast t wo years and no 
bid has been made on them. 

"If such a procedure is not adTisable, l'lould 
it be out of order t o a ttempt to have the 
loca l paper in which the advertising is being 
done run a special $unday ~dition on t he 19th 
of October?" 

. --
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The section reterred to in your letter as prescribing 
the procedure f or the publishing of delinquent l ands is Section 
9952b, Laws of Mo . 1935, p . 403, which provides: 

"The county collector s hall cause 
a copy of such list of delinquent 
l ands and lots to be printed in some 
newspaper of general circulation and 
published in the county, for three 
consecutive weeks, one insertion 
weekly, before such sale , the l ast 
insertion to be at least fifteen days 
prior to t he first 1, onday in November. 
And it shall only be necessary in the 
printed and published list to state 
in the a ggregat e the e~ount of taxes, 
penalty, interest and cost due thereon, 
each year separat ely stated , and the 
l a nd t herein described shall be described 
in forty-a cre tracts or other l egal 
subdivision, and the lots shall be 
described by number , block, addition, 
etc . * * * * To such list shall be 
attached and in like manner so printed 
and published a notice that so much of 
said lands and lots as may be necessary 
to d ischarge t he t axes, interest and 
charges which may be due thereon at 
the time of sale ~ill be sold at public 
auction at the courthouse door of such 
county, on t he first Monday in November 
next thereaf ter, commencing at ten 
o'clock of sai d day and continuing 
from day t o day thereafter until all 
are offered. * * * * " 

The portion of the statute wi~h which we are primarily 
concerned is: "for t hree consecutive weeks - one insertion 
weekly, be fore such sale - the last insertion t o be at leas t 
fifteen days prior t o the first Monday in November.n Has the 
Legi s lature in enacting a procedure for the sale of lands ' for 
delinquent taxes made such procedure mandatory or directory? 
If the procedure is dire ctory, then it i s pos sible that the 
fact that the l a st notice prior to the sale is 14 days instead 
of 15 as the statute states, is not fatal to the sale. We 
shall discuss the statu.te as to whether or not it is mandatory. 

It i s a genera l r ule of law that there must be a strict 
compliance with the statute as it ~latea to the sale of land 
for delinquent taxes. 26 R. c. L. &eo. 354, p . 394, says: 
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"There is no presumption in 
f a vor of the validity of a tax 
title based upon a sale by a 
collector as an administrative 
a ct. One who claims title to 
the property of another by virtue 
of a sale for nonpayment or taxes 
is bound to show the existence of 
every fact necessary to give jur­
isdiction and authority to the 
officer who made the sale, a.nd a 
strict compliance by h~ with all 
things required by the statute in 
carrying out the sale. That the 
variation from the requirements 
of law was trivial and did the 
owner no harm is not sufficient 
reason for disregarding it . The 
maxim 'De minimis non curat lex' 
if applicable to t ax sales at all 
should be applied with great 
caution. * ~ ~ ~ " 

As to detects or irregularities in the sale of land, 
the same authority, i n Jec . 358. p . 39?, states : 

said: 

"With respect to the proceedings 
of the coll9ctor in selling the 
property, no distinction is drawn 
between mandatory and directory 
requirements of law, Unless the 
collector acts aa the law directs, 
he acts without authority and the 
sale is invalid, even if the 
requirement which be failed to 
comply with was not i.mposed for 
the protecti.on of the owner of the 
land assessed . ~ " * * " 

In the case of Thompson v. Roe, 16 U. o . 387, the Court 

"The validity of a tax sale depends 
~holly upon compli.ance with t he 
statutes authorizing the sale. " 
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Regarding publication of notices, 61 Corpus Juria, Sec . 1594, 
p . 1181, makes this pertinent statement: 

"The purpose of the advertise­
ment or a tax sale is to warn 
the owners and to apprise 
prospective purchasers or the 
property tor sale, and hence 
statutes requiring notioe by 
publication are regarded as 
mandatory, and a sale will not 
be valid unless their provisions 
are fully or substantially com­
plied with." 

As to the time and number or publications, 61 Corpus Juris, 
$eo . 1597, p. 1185, says: 

"The time prescribed by statute 
for the notice of sale is 
essential t o its validity, and 
if the notice is given for any­
thing less than the statutory 
time , the proceedings are, in 
most jurisdictions , as fatally 
detective as if no notice at all 
had been given; but there is some 
authority holdi ng that publica­
tion for a less period than 
required wil~ not void the sale. 
\fuere the statute requires a 
publication or the notice for so 
many weeks 'success ively' , or once 
a week tor a certain number of weeks , 
or a certain number ot times within 
a limited number of days or ~eeks , 
it must be literally and exactly 
complied with, at the risk of 
invalidating the sale, unless the 
omission or a week is due to a 
change in the date of .ublication 
ot a weekly news paper , in which 
case publication of the notice in . 
successive issues will su1'fice . " 

The rulings in the states ot california, Indiana, Kentucky 
and Uaine are to the effect that it the notice be given tor lesa 
than the statutory time, the same is as fatally defective as if 
no noti ce at all had been given. 
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Referring to the question you raise, to- wit would it be 
legal to continue to hold the main sale of the dellnquent lands 
on the 3rd day of November due to the f a ct that the statute 
permits the sale to be continued from day to day until completed , 
we think the case of Sullivan v. Donnell, 90 Mo . 278, while not 
directly bearing on the same point, has the same principle 
involved and is decisive of the question. In t hat case the Court 
said (l . c . 282-283): 

"The question then comes to this, is this 
deed still substantially in compliance 
wi t h the f orm? By t he fora it i s made 
to appear affirmatively, first, that the 
sale when first begun was publicly held , 
i . e . , a public sale; second , that sub­
sequently, and when this property was 
sold, it was exposed to public sale. 
Because of the omission of the word 
' publicly'in t he deed, the second affirm­
ative statement only is made to appear , 
and, i f the firs t appears at all , it 
is only by way of i ni'erence from the 
second. It was said in Hopkins v. Scott , 
86 I.lo . 144, when these same charter 
provisions were under consideration : ' It 
is true that othe~ required recitals are 
made in the deed in the exact l anguage 
~ed in the for.a prescribed , from ~hich 
an inference can be drawn , t hat the 
collector did expose to public sale the 
property for the payment of taxes, " * * 
but t his does not comply with the require­
ment of the law, which is that the recital 
shall be substantia~ly and affirmatively 
made, and not that one tact, r equired 
to be affirmatively and substantially 
made, may be inferred from other facts 
recited in the deed, which the statute 
also requires to be substantially and 
aft"irmnti vely made. ' '.i'he words contained 
in this deed, and not in the form, only 
relate to a continuance of t he sale from 
day to day , and do not in the least aid the 
omitted recital . applying, then, the 
principle upon which the Hopkins v . ~cott 
case was deci ded, this deed must be held 
to be worthless, unless we can say it waa 
immaterial whether the sale , when begun, 
was publicly held or not . This we cannot 
do . rho charter everywhere contemplates 
and provides for a public sale , from first 
to l ast, no matte~ how long continued, 
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and the collector has no power to 
make any other. If he does not begin 
the sale on the first ~funday of October, 
under Section 42, he ~ust commence it 
on the first .~.-onday of !,ovember, under 
Section 52 . \nile the sale may be 
continued from day to day , he mus t, a t 
least , begin on that day, the day for 
which the notice of sale is given, and 
if not begun then the power to sell 
beoooes functus officio. ~indle v . 
Camp bell, 9 ;Ji nn. 212 ; · filkins ' l ... e irs 
v. huse, 10 Ohio, 139 . A sale begun 
on the first ~nday and continued to 
the tenth, without being public, would 
be no sale at all nithin the contempla-
tion of law. The recital that the sale , 
when begun, was publicly held , is, therefore, 
material . Tho f a ct it recites is material, 
and the form of t he deed also nakes it 
a mat erial r e cital, and it cannot be 
supplied by inference fro~ some other 
recital, which is also made matt er of 
substance by the sane for~. The recitals 
in t he deed need not be i n the exact 
order in hich they a ppear in the form , 
nor need they be in t he same words . 
Other ~ords of equivalent import will 
do, but when the form is donarted from 
it should still leave all that certain 
which is made certain by t he form. 
There is no hardship in this, for , in 
looking a t the whol e deed , it wi ll be 
seen that t ho s pecific recit als relate 
to those Eatters occurring a t the time 
of the sale and subsequent thereto, 
and i n the uost of which the purchaser, 
by himself or assignor , is a participant . 
He may well be r equired to see to it 
that he hhs a deed fair on its face, and 
especially hen he has t o but compare i t 
with n statutory form. " 

The effect of the date of publication upon a local 
option election is discussed in the case of vtate ax rel . v. 
Johnson County Court, 138 " .. o . app . 427, t o the effect that 
compliance with the statute as t o notice is essential to the 
validity of the election. ~pecifically, the Court said: 

"It would be unreasonable to say that a 
notice has been B1Yen when the medium 
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of its publication is shut out 
fro.m the eye of the persons 
for whom it is intended . ro say 
that , would justify the stat ement 
that a verbal notice was given 
when the t hought of the not ice 
was conceived or matured instead 
of when the wor ds .wer e uttered. 
The publ ication of a notice in a 
newspaper is not the day it is 
set up in type and printed; it 
is the day that it may be seen 
and read in the paper by the 
public . lfot t hat it tlUS t rea ch 
every member of the public, but 
its publication will date tram 
the day when t he public begin to 
receive it from t he publisher . " 

Oct. 16, 1936. 

In the case of btate ex rel . v . Blair, 245 ~. l.o. 690 , 
the Court said: 

"The usual rule is that when the 
law requires a notice to be 
published for a certain number 
of weeks or days before legal 
proceedings are had , it is suf­
ficient if the last insertion 
of the not ice shall occur before 
such pr oceedings are had . 
(German Bank v . o tumpf, 73 lJo . 
311 ; Drainage District v. Campbell, 
154 t:o . 159; har per v. .Illy , 56 
Ill. 179; Fry v . Bi dwell, 74 Ill . 
381)." 

Under the above quoted decision, ~e think we a r e a t 
liberty to say tha t the conTerse is true, i . e ., if sufficient 
notice is not given as p=ovided in the statute , it is not a 
compliance with the la~ . 

Regarding t he question of priat1nS the paper one day 
prior to its usual publicetion date, we think the decision in 
the case or State ex rel . v . Johnson County Court , supra, s t a t ing 
"The publication of a notice in e newspaper is not the day it 
is set up in type and pri nt ed; it is the day that it may be 
seen and read in the paper by the public. Not that it must rea6h 
every member of the public, but its publi cation ~ill date from 
the day when t he public begin to receive i t from the publisher, " 
is decisiTe . 
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CONCLUSION 

In Yiew of the foregoing, it is t he opinion of this 
depart ment t hat Section 9952b, Laws ot ~ . 1935, p . 403 must be 
strictly complied with i n all respects - t hat the t erms ot said 
statute ar e mandatory, and t he tact the s t a t ute provides t hat 
t he i nsertion ot t he notice tor the sale ot delinquent lands must 
be made fifteen days before the day ot the sale, same cannot be 
complied with by only fourteen days ' notice. 

rye are further of the opinion that no l egal sale can be 
made and no legal title giYen t o said lands due to t his irregular­
ity. We are or the opinion that it the sale i s adjourned from 
day to day , the same will not in any wise cure the detect or 
i r r egularity i n t he notice . 

OWN :AR 

J'ol1f... i . tuF~.w. , jr., 
(~l.ctill8) 4-i.t torney Gener al . 

Respectfully submitt ed , 

OLLIVEll .. : • livLEN, 
P~sistant attorney Gener al. 


