
~ATION: Tax sale under execution to highest bidder--costs 
to be first paid. 

,. 
January 3;. 1936 • 

. '/ J 

Honor able W. C. Rose 
Prosecuting Attorney 
Put nam County 
Unionvi l le , Mi ssouri· 

Dear Sir: 

This office is in recei p t of a request for 
an o~inion to be directed to you upon the following 
propositions : 

First, Uay the County Court receive and accept 
a sum less than the t ot al t axes , penalties , inter~ st 
and costs ansessed agai nst a tract of land, the pay­
ment of which t axes has been enforced by means of a 
suit instituted prior to the effective d~te of the 
Jones-Uunger Law? 

Second, In the event the proceeds received 
are insuff icient to pay the tot al t ax, penalties, 
cos t s and f ees how should this be prora ted? 

Preliminary to the rendering of our opinion 
on the foregoing questions it should be observed that 
these questions involve taxes Which have been collected 
pur suant to the provisi ons of Article I X, Chapter 59, 
R. s . Mi ssouri 1929, by means of a suit ins tituted for 
delinquent real est a t e taxes prior to July 24, 1933. 
Al t hough t his procedure of collecting t axes by puit 
was replaced by the procedure provided for in t he 
Jones- Munger Law enacted by the 57th General Assembly, 
yet t he l atter enactment provided that in the event 
suit had been insti tuted for t he coll9ct1on of deli n­
quent t axes such sui t could be proceeded upon to final 
judgment and execution just as though the provisione 
of Article I X, Chapt er 59 had not been r epealed. 
Section 9962b , page 444, Laws of Missouri 1933. There-
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fore , there problems are t o be ans"ered 1n the l i ght of t he l aw 
as cont a ined 1n t he 1929 revi s i on and not ac changed by t he la~ 
Ol")er r tive i n 1933 . Pro bably some conf'tsi on has ari sen on the 
nrobl erts presented because of the pr ovi s i ons of Section 9953, 
oPge 432 , Laws of lii ~souri 19~3, ~hich >r ohi bitF the ~ele of pr o­
~erty for deli ncuent t axes if a sue l~rE than the totc1 t ax , 
intere ~ t , penalti ~s and cos t s i ~ bi d at t he f irs t t~o sales 
a t nh1ch the ~roperty i s offered. However , t hi s Section applies 
only to such taxe s ar are bei~ enforced under the provi s i ons 
of t h e Joneo- Uunger l aw and ha s no application to the i nst ant 
problems . 

I. 

PROPI:RTY t.lAY B .... SOLD FOR 
TAXES AT EXECUTION c hLE 
FOR LCSS THA~·f SUM DUE. 

Section 9956 R. S. Mi sflouri 1929 provides tor the 
f oro of the judgment for delinquent t axes , if against def endent , 
and also nr ovi des : 

"* * *and a special fieri f acias shall 
be i s sued thereon, which shall be ex­
ecu ted as in other cases of special judg­
ment and execut1 on, ~ · * ··•" . 

Section 1202 R. S. Uis~ouri 1929, referr i ng to cal es 
under execution provides : 

"All property t aken in execution by 
any officer shall be exposed to sale on 
the day for which it i s advertised, 
bet - een the hours of ni ne in the f orenoon 
and five i n th e> e..fternoon , publicly , 
by auction, f or ready money , and the 
highest bidder shall l?J1 ~ onrcha~K 

It therefore appear s t hat there i s no r estriction upon 
sale P. under exec ·tion as t o the a!:lount for 'ihieh the pr O')erty 
may be sold ~hen it i s solQ a t execution sal e . Certa inly t here 
i s no spPci ~ic s t ltutory ~revision under the old l aw as i s pro­
vided for in Section 9953 of the Jones- Munger Act forbidding t he 
sale unless it has been twice offered withou t a sufficient 
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bid to pay the taxes, int er es t and coat s . As ~ill be seen from the 
cases ref erred to under part t 110 of t hi s o ini on t he Cour t s have 
r ecogni zed t he fact t hat no such r estriction existed under the 
old l aw and have l aid dorm rules for the di s t ribution of Droceeds 
of t ax sal es under execution when cuch proceeds ver e i nsuf fic ient 
to pay the f ull amount of t axes , penal t i es , i nterest and cost s . 

CONCLUSION. 

It i s t herefor e the o~inion of t hiP o ~ ice tha t there i s 
llo pr ohi bi t i on agains t the execu t i on re.le of prooert for delin­
quent taxes i n the event the bi d r eceived i~ insufficient to pay 
the whol e amount of t axes , penalt ies , int~res t and cos t s , alt hough 
the duty r est P upon the Sheri~f not t o Aacrifice t he pro~erty . 
Davi t" vs . UcCann, 143 Uo . 17£, Sha;"T vs . Potter 50 Uo . 281 . 

f.to . App . 
sented . 
of St a t e 
Cour t in 

II . 

COSTS, OTH ~ THAN COLLT:CTORS 
COt:..J:SSION Al D ATTOR1 ::;y FEES, 
TO 2 FI RST PAID FRO 1 \ OC ~J:DS 
OF SALE AND COL~ CTORS AND 
AT- OR'.SYS P .... ttC~llTAGE3 TO J E 
CALCULATED ON BALAr C: A :J 
R ~!AI. ~D .::R PAID I l'i""TO COU'tJTY 
ThEASURY . 

The early case of St a te ex r el . Kemper vs . Smi t h , 13 
421 , was t he f i r s t ca se in whi ch t his issue uas pr e­
The l eadi ng case in t hi s Stat e on the question i s t hat 
0x rol . Got tlieb vs . Wi l son , 174 Mo . 505 . The Supreme 
t ha t case sta t ed a t page 509 et seq . as f ollows: 

"The rule as t o ordinary ac tions ls 
tha t the parties t o the snit are pri­
mari l y l i able tor t he cost s t het t hey 
direc t l y i ncur by the ins titution of 
t he sui t , or the defense of it. The 
ver y t erms of t he s t atute i ndicate thi s , 
and presuppose t hi s pri~ary l i abi l ity 
for the c9sts incurred , f or i t provides 
tha t t he pr eva i l i ng part y shall recover 
hi s cos ts. 
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The only pur pose i n the provi s ion ot 
the stat ute i n there t ax proceedings by 
t he s t at e in which it provides ' tha t in 
no case sha l l the St at e , county or city 
be l i able for any such cost s nor shall 
the county court or St a te Auditor allow 
any cl ai ms f or any cost s incurred by the 
provi s ions of t his chapt er ,• was t o bring 
the St a te within the excep~ion to t he 
general rule tha t parties asserting a claim 
in court are liable for at least the cos t 
that they i ncur; but it was by no means 
intended by tha t provisi on to adop t a 
different me thod to the one universally 
applied in civil actions; tha t i s , that 
out of the pro-ceeds of nal e under an 
execu tion, you fir s t appl y the same to 
the payment of cost s ; the remainder, if 
any , i s appli ed to the payment of the debt . 

This mus t not be construed as a suit by 
the officer s to recover costs ; it i s a 
proceeding by the S~ate to ~ecover a debt; 
the cos t for the s0rvices of the officers 
i s a mer e i ncident to the main proceeding. 
It would be an unjus t rule t ha t t his pr o­
ceeding can be i nstituted by the St a te, 
the. officers comnelled to perform the 
services, not of their own seeking and 
then for t he party a sserting t he claim to 
say tha t there i s not eilough to pay us 
all out of the proceeds ~ but ue will 
divide with you . 

While t he St a te , under section 9309 , 
Revised Stctutes 1899, i s exempted from 
the pr i mary liabil ity for costs it incurs , 
yet 1f pr oceeds are r ealized from the 
assertion of its claim and in the hands 
of the sh~riff, it oan not compel the 
officer s , i ndi rectly, to contribute to t he 
part paynent of the cost of the proceeding 
instituted by the S t~te ~y deducting a 
part of their fees and applying it to 
the payment of its claim. If the services 
are performed by t he officers, they are 
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entitled to full com )ense tion out of the 
fund r ealized from such snrvices ; end if 
their fees are to b~ reduced in or der to 
nertly pay the cla i m of t he party i nstitu­
ting the suit it i s in effect !laking them 
bear part of the burdens or litigation they 
had nothing to do i n ori~i~ating. Real 
Est a t e being assesFed and taxes levied, the 
stat ute points out the method of enforcing 
the l ien of the ~tate by appro~r1ate pr o­
ceedings in thn circui t court . The 3t ate 
must knotr in inet1 tutin:; the proceeding to 
enforce its lien, that cer tain costs must 
accrue, and while 1t is not l i able for any 
of the cos ts , it certainly contempl a t es 
that its claim and no 'Oart of i t can be 
sati sfied out of the f~ts of that suit , 
until the cos t it had full knowledge or 
before instituting the proceeding , has been 
paid. 

The only case to which our attention has 
been called, ~hich deter mines directly the 
~oint involved in thls controversy , is 
St at e ex r Pl . Kemper v . Smith, 13 Mo . App . 
421. The court speaking on thi s subject, 
said: ' The money realized from the sales 
which took pl a ce under t h i s execution should 
have been applied to the payment of the 
costs in the cause other than the cornoiss i ons 
of the collector and his a ttorneys . The 
balance should have been treated as a oublic 
revenue out of Which the collector sh0uld 
have reta ined hi s s t a tutory commissi on or 
four oer cent and hi s at t orneys their 
commission or ten per cent al l owed by law 
and by their contract nith the collector, 
a})proved by the county court, which has 
been ryut in evidence . The ba lance should 
have gone into the public treaeury , to be 
ap'>")lied eccord1~ to l aw.' 

It 1a insi sted by appellant that the rule 
as announced in thEt case ~as a mere dictum, 
that the question was not involved. It may 
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be true that to reach a conclusion unon 
the controverted pr oposition in thr t · ca se, 
it was not necessary to announce the rule 
herein quoted . We will say , houever, 
l'·hether involved or not, it announces what 
seems to be , in our ooin1on, not only the 
correct but a s ~ell t he just and equitable 
rule in r espec t to the appl ica tionof t he 
proceeds of the sale or real estate in 
proceedings ot t his charac t er . I t has 
be universally fo~lo~ed by all the court s 
in distribut ing proceeds realized upon 
execut ion, and we find no lega l reason t or 
a departure . * o *• 

From the foregoing it plainly appears tha t the court 
costs incurred in the enforcement of taxes by suit are firs t char ged 
against the proceP.ds of the executi on sale and oust be pEi d in full . 
J1ter such expenses have been c et , the Count y Collector is entitled 
to hi e percentage upon t he ba lance . This by r eason of t he provisions 
of <· action 9969 R. s. Kissouri 1929 reading: 

"Fees shall be allo~ed for services rend­
ered under the nrovisions of this article 
as follows : · 

To the collec tor except in such cities, 
four percent of all sums collected; 

In such citieF t wo percent on all suns 
collected . * * *" 

Thus limiting the county collector to a percentage upon the sums 
whi ch have been collected as state and county revenue . Likevise , 
the col lector ' s a ttorney i s also ~ntitled to his percentage upon 
t he bal ance of the proceeds of the execu t ion sale by virt ue of the 
provisions of Section 9952 R. s . Uissour i 1929, which provides 
in part: 

I 

"* * *For the purpose ot collecting such 
taxes and prosecuting sui ts for taxes under 
t his article the Coll ector shall have power , 
with the approval or the county cour t , * n * 
to employ such attorneys as he may deem 
necessary , ~o ohall receive as fees such 
sum, not to exceed ten per cent of the 
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amount of taxes actually collected and 
paid into the treasury and an additional 
sun of not to exceed three dollers for 
each suit 1net1tuted for the collPction 
of such taxes , were publi cation is not 
nec os · ary, and not to exceed five dollars 
for each suit ryere publication is 
necessary , as ~ay be agreed upon in 
rriting, * ~ *such sum to be taxed as 
costs in the Pui t o:+ * *11 

So by the specific statutory authorization f or the 
employment of an attorney hts ?ercentage fee may only be calculated 
upon the amount collected e.ncl pai d i nto th e troaeur y . ..ie cons true 
thi s as meaning ten per cent of t he balance or t he nroceeds ot 
the sale after catisfying the costa of the sheriff , circui t ole~k, 
pr int er , abstracter and such other costs of suit. The orinc1ples 
l a id dovm in the ~ilson caso supr a h~ve been reaffirmed r ecently 
by the Supreme Court of :'Ussour1 i n tho case of Chilton vs . 
Pemiscot County 330 Uo . 462 , 50 s. u. ( 2d) 646, and by the Spring­
f i el d Court of Appeals in a case bearing the same title , reported 
at 228 Uo . Aup . 4 , 63 s. '7. ( d)421 . 

COUCWSION. 

It i s ther efore the oni nion of this office th~ t the pro­
ceeds of an execution ~ale on a Judgment for deli nquent taxes should 
be first ap~lied to the nayment of the c.ctual coat s of suit and 
thn.t the county col:ector and the delinauent t r.x a t t ornuy should 
then receive t heir percent age fees based upon th~ bc~cPCe of such 
nr oceeds , and a f t er such percent age fee s heve been deeuoted the 
remai ninr, acount shoul d be paid i nto the Co ty . re~~ury . 

APPROVED : 

JOHI' . ' • HOF'fUAN, J r . , 
(Acting} Attorney Gener al 

HGW: Yll 

~lifL-~u~~ ,-
H.t"\o "'.1"': Y G. , AL 'L'!IER , J r • , 
Assi s tant Attorney Gennr al 


