LATION: Tax sale under execution to highest bidder-~costs
to be first paid.

January 3, 1936.

Honoreble W. C. Rose
Prosecuting Attorney
Putnam County

Unionville, Mlgsesouri

Desr Sir:

This office 1s in receipt of a request for
en opinion to be directed to you upon the following
propositions:

First, May the County Court receive and accent
a2 sum less than the total taxes, penslties, interaest
and costs acgessed against a tract of land, the pay-
ment of which taxes hac been enforced by means of a
sult instituted prior to the effective date of the
Jones-lunger Law?

Second, In the event the proceeds received
are insufficient to gay the total tax, penalties,
coste and fees how should this be prorated?

Preliminary to the rendering of our opinion
on the foregoing cuestions it should be observed that
these questions involve taxes which have been collected
pursuant to the provisions of Article IX, Chapter 59,
R. 8. Mlssourl 1929, by meane of a sult instituted for
delincuent real estate taxes prior to July 24, 1933.
Although this procedure of collecting taxes by sult
was replaced by the procedure provided for in the
Jones-iunger Law cnacted by the 57th General Assembly,
yet the latter ensctment provided that in the event
suit haed been instituted for the collection of delin-
quent tsxes such sult could be proceeded upon to final
judgment and execution Jjust as though the provisions
of Article IX, Chapter 59 had not been repealed.
Section 9962b, page 444, Laws of Mlesourl 1933, There-
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fore, thece problems are to be answered in the light of the law
as contzined in the 1929 revision and not as changed by the law
onerctive in 1933, Probably some confusion has arisen on the
problems presented because of the provisions of Section 9953,
page 432, Lawe of Missourl 1933, which nrohibite the cszle of pro-
perty for delincuent taxes 1f 2 sum lees than the total tax,
interect, penalties and costs 1s bld at the first two csles

at which the property is offered. However, this Sectlion applies
only to such taxes as are being enforced under the provisions

of the Jones-Munger law and has no application to the instant

problems,
X.

PROPERTY MAY BE SOLD FOR
PTAXES AT EXECUTION SALE
FOR_LESS THAN SUM DUE,

Section 9956 R. S. Missourl 1929 provides for the
form of the Jjudgment for delincuent taxes, 1f against defendant,
and zlso provides:

"3 # #gnd 2 special fierl faclas shall

be issued thereon, which shall be ex-
ecuted as in other cases of apecial Judg-
ment and execufion,% = # #W

Seetion 1202 R. S. Missourl 1929, referring to szles
under execution provides:

"All property taken in execution by

any officer chall be exposed to sale on
the day for which 1t 1s advertised,
bet~een the hours of nine in the forenoon
and five in the efternoon, publiely,

by auction, for ready money, gnd thé

highest bidder shall be the purchaser."”

It therefore sppears that there is no restriction upon
gales under exec:tion as to the amount for which the proverty
mey be g0ld when it 1s sold at execution sale., Certainly there
is no speecific statutory nrovision under the old law as ls pro-
vided for in Section 9953 of the Jones-Munger Act forbldding the
gcle unlese 1t has been twice offered without a sufficlent
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bid to pay the taxes, interest and costs., As will be seen from the
cases referred to under part two of this os’inion the Courts have
recognized the fact that no such restriction existed under the

0ld law and have lgid down rules for the distribution of proceeds
of tax sales under execution when sguch proceeds were insufficient
to pay the full amount of taxes, penalties, interest and costs,

CONCLUSION,

It 1s therefore the oninion of this o7 ice that there is
fe prohibition against the execution rale of propertv for delin-
cuent taxes in the event the bid received ies insufficient to pay
the whole amount of taxes, penaltles, interest and costs, although
the duty rests upon the Sheriff not %o sacrifice the proverty.
Davies vs. McCann, 143 Mo. 172, Shaw vs. Potter 50 Mo. 281.

II.

COS8TS8, OTHER THAN COLLECTORS
COMISISSION AND ATTORNEY FEES,
TO B . FIRST PAID FROM “ROCEEDS
OF SALE AND COLLICTORS AND
ATTORNEYS PERCENTAGES TO BE
CALCULATED ON BALANCE AND
RIMAINDER PAID INTO COUNTY

TRE

The early case of State ex rel. Kemper vs. Smith, 13
Mo. App. 421, was the first case in which this l1ssue was pre-
sented, The leadl case in this State on the question 1le¢ that
of 3tate ex rel, Gottlieb vs. Wilson, 174 Mo. 505. The Supreme
Court in that case stated at page 509 et eea. as follows:

"The rule eg to ordinary actions 1is
that the parties to the sult are pri-
marily liable for the costs that they
directly incur by the institution of
the suit, or the defense of it. The
very terms of the statute indicate this,
and presuppose this primary liability
for the costs incurred, for it provides
that the prevalling party shsgll recover
his costs.
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The only purpose in the provision of

the statute in thece tax proceedings by
the Stete in which it provides 'that in

no case shall the State, county or city

be 1liable for any such costg, nor shell
the county court or State Auditor allow
any claims for any costs incurred by the
grovisions of this chapter,' was to bring
he State within the exception to the
generasl rule that parties asserting a claim
in court are liasble for at least the cost
that they incur; but it was by no means
Intended by that provision to adopt a
different method to the one universally
applied in eivil sections; that is, that
out of the proceeds of sale under an
execution, you first apply the ssme to

the payment of costs; the remainder, if
any, is applied to the payment of tﬁe debt.

This muct not be construed ss a sult by
the officers to recover cobts; 1t is a
proceeding by the State to recover a debt;
the cost for the services of the officers
is 2 mere inecldent to the mailn »nroceeding.
It would be an unjust rule that this pro-
ceeding can be instituted by the State,
the officers comrelled to perform the
gervices, not of thelr own seeking, and
then for the party asserti the eiaim to
s that there 1s not eft to pay us

81l out of the proceeds, but we will
divide with you.

%hile the State, under section 8309,
Reviced Statutes 1898, 1is exempted from
the primary liability for costs it incurs,
yet if proceeds are realized from the
assertion of 1ts claim and in the hands

of the sheriff, 1f can not compel the
officers, indireectly, to contribute %o the
part psyment of the cost of the proceeding
instituted by the State by deducting =
part of their fees and applying it to

the payment of 1ts claim, If the services
are performed by the officers, they are
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entitled to full compensstion out of the
fund realized from such services; and Af
thelr fees are to be reduced in order to
partly pay the clalm of the party institu-
ting the sult, it 1s in effeet making them
bear psrt of tne burdens of litigation they
had nothing to do in originating. Real
Eetate belng assessed and taxes levied, the
gtatute points out the method of enforcing
the lien of the State by appropriate pro-
ceedings in the circult court. The 3tate
must know in instituting the proceeding to
enforce its lien, that certain costs must
accrue, and while 1t is not liable for any
of the costs, 1t certainly contemplates
that 1ts claim and no part of it, can be
satisfled out of the fruits of that suit,
until the cost 1t hed full knowledge of
be{gre instituting the proceeding, has been
P&a -

% % % % W % O w W W

The only case t0 which our attention has
been called, which determines directly the
point involved in this controversy, is

State ex rel., Kemper v. Smith, 13 Mo. App.
421, The court speaking on tﬁia subjeet,
eaid: 'The money realized from the sales
which took place under this execution should
have been applied %o the payment of the
costs in the cause other than the commissions
of the collector snd his attorneys. The
balance should have been treated as a public
revenue out of which the collector should
have retained his statutory commission of
four per cent and his attorneys thelr
commlssion of ten per cent allowed by law
and by their contract with the collector,
approved by the county court, which has
been put in evidence. The balance should
have gone into the public treasury, to be
apolied according to law.'

It 1e insieted by appellant thaet the rule
a8 announced in that case was a mere dlctunm,
that the question was not involved. It may
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be true that to reach a conclusion upon
the controverted proposition in that case,
it was not necessary to announce the rule
herein quoted. We wlll say, however,
vhether involved or not, it announces what
secems to be, in our opinicn, not only the
correct but as well the Just and equitable
rule in respect to the applicationof the
proceeds of the sale of real estate in
proceedings of this charscter. It has

be universslly followed by all the courts
in distributing proceedes realized upon
execution, and we find no legal reason for
a departure.® & %

From the foregoing it plainly appears that the court
costs incurred in the enforcement of taxes by suit are first charged
againet the proceeds of the execution sale and must be p=id in fu%l
After such expenses have been met, the County Collector 1s entitled
to his percentage upon the bglance. This by reason of the provisions
of “ectlon 2969 R. 8. Missourl 19292 reading:

"Fees shall be allowed for services rend-
ered under the provislons of this article
as follows:

To the collector except in such cities,
four percent of 21l sume collected;

In such cities two percent on all sums
collected .® % «M

Thus limiting the county collector to a percentage upon the sums
which have been collected as state and county revenue. Likewlise,

the collector's zttorney ies 2lso 2ntitled to his percentage upon
the balasnce of the proceeds of the execution sale by virtue of the
provisions of Section 99562 R. 5. Missourli 1929, which provides

in part:

“# # #For the purpose of collecting such
taxes and prosecuting suits for taxes under
this article the Collector ghall have power,
with the approval of the county court,* « #
to employ such attorneye ae he may deem
necesegary, who shsll recelve as fees such
gsum, not to exceed ten per cent of the
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amount of taxes actually collected and
peid into the treasury and an additional
sum of not to exceed three dollars for
each suit instituted for the collection
of such taxes, were publication is not
neces=ary, and not to exceed five dollars
for each sult were publication is
necessary, as may be agreed upon in
vriting,* * #eguch sum to be taxed as
coste in the suit# * #¥

So by the specific statutory suthorization for the
emplo{ment of an attorneg hts percentage fee may only be calculated
upon the amount collected and paid 1into the treasury. We construe
this as meaning ten per cent of the balance of the nroceeds of
the sale after saticefying the costs of the sheriff, circuit clerk,
printer, abstracter and such other costs of suit, The principles
laid down in the Wllson case supra have been reaffirmed recently
by the Supreme Court of Missourl in the case of Chilton vs,
Pemiscot County 330 Mo. 468, 50 8. W. (2d) 645, and by the Sprigﬁ—
field Court of Appeals in a case bearing the szame title, report
at 228 Mo. App. 4, 63 3. W. (8d4)421.

CONCLUSION,

It 1s therefore the opinion of this office that the pro-
ceeds of an execution =gle on & Ju ent for delinauent taxes should
be first applied to the psyment of the actual coets of sult and
that the county ccllector and the delincuent tax attorney should
then receive their percentage fees based upon the baslarce of such
proceeds, and after such percentage fees have been deducted the
remaining amount should be pald into the Cowhty Treccury.

Respe 11y submitfed,

2 O Re g sr N >
H.n.RB.Y G. 1l:ALTm, th"
Asslstant Attorney General
APPROVED:

JOHK W, HOFFMAN, Jr.,
(Acting) Attorney General



