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RECORDER: Duty and method of recording "Waiver of Priority 
Mortgage", not operating as a full release of 
mortgage . 

June a. 1936. 

Honor able Jamea S.Rooney 
?roseeuting Attorney 
Cl~'J County 
Libert,., lHssour1 

Dear Sirs 

\Ye acknowledge your request for an opinion dated 
May 22, 1936, which reads as fol lows: 

"I am on today in receipt o:f ' a question 
from our Recorder of Deeds on which I 
shall be pleased to bnve an expression 
of your oi1nion. I enclose his letter 
herewith. 

We also acknowledge receipt of your enclosure from 
Mr · Mosby, Which reads as follows: 

•r herewith enclose two instruments, 
one or which is r ererred to as •Con­
sent and Recognition of Lease', the 
other being referred to as ""'Vaiver 
of Priorit~ Qt Mortgage .• 

"Of oou~se, in both instruments the 
holder or the mortgage or deed of 
trust is intending to partially re­
l ease their security or make the 
mining lease nr1or to their mort­
gage or deed o~ trust. 

"The quest ion is this, should I ask 
that the note described in the mort­
gage or deed of trust be produced at 
the time of tiling an instrument ot 
t hia nature, jus t as we do in making 
any partial release in conformi~ with 
Section 3081 R. S . Mo . 1929 or would 
it be permissible to file it for re­
cord without the note being produced? 
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"I am v ery anxious to have an opinion 
on this a t a very early date. so if 
you will f orward this~ along with any­
t hing you care to write. t o the Attornei 
General I will certainly appreciate it . 

We al..ao acknowledge recei,Pt of CO"pi es of papers offered 
f or recording. which are entit l ed "Consent and Recognition 
of Lease" and "Waiver of Priority of 14ort gage" . 

Section 3039 R. s . ;~ . 1~29 • provi des what instruments 
in writing a re to be recorded by a Recorder and readst 

"Every instrument in ..riting that 
conveys any real estate, or whereby 
any real estate may be affected, in 
l aw or equity~ proved or acknowledged 
and certified in the manner herein-
before prescribed, shall be recorded 
in the off ice of the r ecorder o~ the 
county in which such real estate ia 
situated." 

Section 11543~ R. s. No . 1929• provides in part: 

"It shall be the duty of r ecorders to 
r ecord: Fir~t. a l l d eeds, mortgagee, 
conveyances , deeds of trust , bonds , 
covenants, defeasances , or other 
instruments of wri ting, o£ or con­
cerning any l ands am tenements, or 
goods and chattels which ahall be 
proved or acknowl~ged according t o 
law, and authori~ed t o be recorded 
in their o:ffice•J sec ond, all papers 
and doc\Uilent s t ound in their re­
spective orfices, o~ and concerning 
lands and tenements ~ or goods and 
chattels. and which were received ~rom 
the Spanish and Fr ench authorities · 
at the change of government; third­
all marriage c,ontracts and c erti~i­
catea o:f marriage; fourth. a1l com­
missions and of f icial bonda required 
by law to be r ecorded in t he.1r 
offices; * * •" 
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Section 11547 R. s. ~o . 1929 1 provides the manner of 
recording by the Recorder and reads: 

"The Becorder sha11 record, without 
delay, every deed, mortgage, convey­
ance, deed or trust, bond, commission 
or other writing delivered to him · 
tor record, wi th the acknowledgment, 
proof• and certificates written on 
or under the same, with the plata, 
surve71J, schedule• and other paper 
therein referred to, and thereto 
annexed, in the order ot time when 
the same shall have be-en delivered 
for reco~, by writing th6m word f or 
word. in a rair hand, noting, at the 
foot of such record, all in~erlinea­
tions and erasures and wards visibly 
written on erasures, and noting~ at 
the foot of the record, the day and 
time ot the day, month aDd year, 
when the instrument so recorded waa 
dol ivet>ed to him, or brought to hia 
off ice for recordJ and the same shall 
be considered as recorded from the 
time it was so delivered. " 

Laws of 1933, P• 196, See. 30?8, provides in part: 

"If any mortgagee, eeatui que trust 
or assignee, or adttdniatrator of the 
mortgagee., o.est'ui que truat or assignee, 
receive fU~1 satisfaction of afty 
mortgage or deed of trust , he sbal~. 
at the request and cost of the person 
making the same, acknowledge satis­
faction of the mortgage or deed of 
trust on the margin of tbe record 
ther eof, or deliver to such person a 
sufficient deed of r elease of tbe 
mortbage or d~ed of trust; but it 
shall not in any case be necessary 
for the trustee to join in such 
acknowledgment of satisfaction or in 
such deed of r eleaaet !.!!!. provided 
fur ther, that when an~ mortt•f• or 
deed of truSt ahaiie sat1a£1e'Sb+ 
• deedo! release . the reeor er 
~ 2!!. !h2 margin of the re~ 2._ 
such ~ 2!. trust Iii! book _ ~ 
where ~ deed 2!, rel ease !!. recordeA• 
In case satisfact i on be acknowledged 
by the payee or assignee, or in 
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case of fu ll deed of release is of­
fered ~or record. the note or notes 
secured shall be produced and can­
celed in t he presence o£ the reco~er, 
who shall enter that fact on tbe 
margin of the record and attest the 
same with his officia1 signatureJ and 
no f ull deed or re l ease shall be ad­
mitted to record un1ess the note or 
notes are so producod and canceled~ 
and that fact entered on the margin 
of the record and at tested as above 
provided · " 

CONC...IJSI<Jf . 

We are of the opinion that it is the Recorder's man­
datory duty to reeord the wri tten instruments presented 
to him. as provi ded in Section 11547• sup~a. The facta 
submitted with your request show that said instruments 
in question are in writ ing. properly acknowl edged and 
certified• and that , • they affect real estate. 

The so-called uwaiver of Priority of Mort gage" operates 
as a partial deed of release. and it is the duty of tb8 
RecOI'der to •not e on the margin of the record of tbe deed 
of trust the book and page" where the "Waiver of Pr1or1t:r 
o~ Mortgage" is r ecorded. Said .aiver of Briority of 
M"'rtgage not being a ufull deed of Nlease"• the Recorder 
has no statutory right to deman:l that notes s ecured b7 
said mort gage be produced and cancelled as in those eases 
where "full deed of release" i s offered for recording, aa 
prescribed ~n Laws of 1933, supra. 

Respectfully submitted 

APPR<11EDa m:. OR..li SAWT'..RS 
Assistant Attorney General. 

JOHH T/ . HOFF:t.iAHN, . he 
(Acting) Attorney General. 

WOS: H 


