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SHERIFFS: ~iable per sonally on official bond for negligence 

in performing duty. 
PJ::AOE OFFICERS : 
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Honorable E. L. Redman 
Prosecuting Attornq 
Gentry County 
Alb&n7 • saouri 

Dear Sirs 

This department wishes to aokn01rledge 7our r equest for 
an opinion under date ot Februaey 27th. wherein you stat e aa f'ol­
lona 

"Senral months ago the llheritf ot our coun­
ty was conveying by automobile to the r e­
formatory. two boys, whom tho Court had aen­
tenced to tour years at Boonville. under the 
juvenile code, wit~ a delinquer t charge of 
burglary • and on the way down, his car skid­
ded and struck an abutnent on a rai lroad 
bridge, ah a k i n up tho occupants in the car 
and br eaking a log of one ot the boy pr ison­
ers. 

" ~uorya I s a s heriff , and or his bondsmen, 
liable for ordinary acts of negligence whioh 
r e ault 1n injury to a pr i soner while the 
sheriff i s execut ing a process issued ~ the 
Court t o convey a priaoner to a state in­
stitution f or co~inement. or is liabil ity. 
it t here ie liability , l iaited to cases 
where negligence is gross and wanton, and 
amounting to culpability?" 
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I . 

Sheriff is liable tor acta o£ ne'ligenoe 
while eng&§ed inperrorinance ~ dutz. 

ne w:hh to point out in the beginning that ""' are not 
passing on the que at ion of wha thor • under the facta as set out 
in you r letter, the sheriff was guilty of negligence, but are 
confining our opinion strict ly t o tha que ation asked. 

'1e h .we aearcMd the authorities carefully and have 
been unable t o rind my Jlissouri caeea on the question propounded. 
•7owever~ we aro of' t he opini on t hat our court would be inclined 
t o f ollow t he following decisions. 

In t he case of' 1: loric• v • ...ayor and Aldermen of J ersff1 
Ci ty, 129 Atl. 470, 1 . o. 471, 472. 473~ the court said& 

• we now a~proach the considerat i on or the 
que stion whetl,er Sc'hlnob e , he be iDfl: a 
servant or tha c ity in tho discharge of 
a public duty. oan he properly held liable 
f or the consequences of h i s negligent act 
i n t he performance of s uch publ ic duty. 

"In Oliver .!iowrell ~ 1ife v . 1right~ 3 All en 
( a s s . ) 166, 80 Am. Dec . 62, uewey~ J., at 
page 167, very aptly renarkal 

"'It ~y be a deli cate it no t a difficult 
task , t o mark wi th p-eoision the line of 
di scrimination between t he Tarious classes 
of public off icers or agents created by 
statut e and whose duties are defined b7 
statute, who r.tJy be held responsible to 
i ndiv iduals in an action on the case~ tor 
injuries r e sultinG from tho improper exe­
cution of their off icial duties. lhat 
many such of f icers and a~ta have been 
so held responsible. the adju~ed oases 
abundantly show. • 

• • • • • 
nschmolze, the defendant below. was a serv­
ant of t he city ..,t Jersey Ci ty ohargod 1li th 
the performance of a certain public duty 01' 
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service whi ch was to dri ve a fire truck 
through the public streets t o go to fires 
f or the protection of pr operty and often­
times of l ite. This duty is concededly 
a highl y i mportant and 6rave function to 
perform. But it woul d be a travesty upon 
bot~ law and j ustice t o hol d , ~hat ,. be-
cause of the gr avity and impor tance of the 
duties east upon hir., he has beco"lle clothed 
with t he privilege , while in the act of per­
f orming such duties, to thrust aside all 
ordinary prudence in d r iving al ong the pub­
lic streets t o the groat hazard of li fe and 
l imb of nen, w~cn, and chi l dren of all 
classes and conditions, who may be upon the 
public highway. He must anawer for his 
negligence, t h/ ough in the performance of a 
public duty. i n t he same manner as i f he were 
an individual in private lif e and had commit­
ted a wrong to the i n jury of on other. The 
servant of t he municipality is required to 
perform his duty in a proper and careful 
manner, md when he negl.i.gently fails to 
do so. and 1n the perf'ono.ance of his duty 
negligent~ injures another, his official 
cloak cannot properly be permitted to 
shield him aga i nst answering for his wrong­
ful act to him who has suffered injury 
t hereby. 

• * • • • 
't11e t hin k: t hat a sound public policy re­
quires that public of f icers and emplo.yees 
shall be held accountabl e for their negli­
Gent acts in the performance of their of­
f i cial duties ~ to ~hose who suffer injury 
by reason of their misconduct . Public of­
f i ce or enployment should not be mo.de a 
shiid t o protect careless public officials 
from t he consequences of their miafeaaancea 
in the per forcance of t heir public duties . u 

And to the same afi'ect is the case of Falasco v . lfulen. 
decided April 17, 1935• and reported in 44 Pac. (2d) 469. 1. c . 
477. wherein the court aaidt 
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".fUbl1c officers, which incl udes , of' course, 
sheriffs a nd constables, aro not r e l ieved 
r ro~ liability f or note of nobligence~ r er­
kina v . Bl auth, l6S Cul . 782, 127 P. 60 , 
deal1n0 T.ith officers of reclacation dis­
t r ictaJ !Toper v . Eut t or Oraina~e District, 
53~ 1. Aop. 576, 200 P. 664, cle&ing with 
the same cl ass of offi cers ; r ilarsYi v . 
Covey, 75 ~al • . f.pp. 353, 242 l,• d74 , deal­
ir~ wit~ s heriff s and de?uty sheriffs; elf­
sen v. heeler, 130 Ca l . App. 475, 19 P. {24) 
1004, dealing with o£ticer s whose duties were 
to exten:Lno.te rodents and other pests; notes 
in 1. 1... .... • begin.n1ng on P"6e 236, treat-
ing of duties OJ sheriffs and dc ;uty sheriffsa 
" anwa.rinb v . uoioler, 191 ~· 632, 230 :.:. . " · 
918, l e .1~ . L. I •• 192. .te quote f'ratl t ho ayl­
labutu • 1 police officer is note xonerated 
fro~ liability for an injury to anot her while 
in the discharge of official duties on the 
ground of public ne cessity, if he failed to 
exerci se r easonable care to pr otect those 
whom he knew, or b.1 exercise or rea~onable 
judpent shoul d have expect ed, to be ttt the 
place of the injUl'J• ' Sue, a lso, notes to 
the G&l:le case, 18 A. L. R. beginning on page 
197, under the caption, ' A peace officer is 
generally held to be personally l iable for 
negligent or wrongful acts causing personnl 
injury or death . ' 

To the aane e ffect ia t he caae or I l orio v . 
• yor and Aldermen of J ersey City. 101 !i. J . 

LaVt . 535 , 129 J' • 470, 40 A. L. 1\• 1353, and 
notes becinninr; on page 1358. " 

39 A. L. R. 130o. in i t s arnot ation on the "Personal 
liability of peace officer or his bend for negl igence causing 
per sonal injury or death , " leclares that: 

".1he present anr otalion on persona l liabil­
ity of a peace officer or his bond for neg­
l igence causing personal injury or death i s 
supplemental t o an earlier annotation on 
the a~ topic in 18 A. L. R. 197. 
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"!lH' r ecent eases o.ffirm 'tZl.e rule atated in 
the earlier note- to the et'foct that a peace 
otf ieor ~ be bold personallr liable f or 
negligent or wrongful acts causing personal 
injury or death. " 

Sect ion 11518. 1~. s. o. 1929, provi des . among other 
things , that t he aher iff shall 

"• • • execut e all process direct&d to h~ 
by l o;o;al autrority • • • • '' 

" ence. the sheriff in convoying the prisoners to the 
r oformator,y was discharginG an official dut,T. 

Fr om tho foregoinG• wo are of the opinion that the sher­
iff is personal~ liable for ordinary acts of negligence which r e­
sult in an injury to a pr isoner uhilo he is executing a process 
issued by the court, and such liability is not limited to eases 
where negligence ia gross and wanton and amounting to culpability. 

u . 

In 24 L. c. L. , pLgo 965, Sec. 59, in speaking of the 
test of liability of a surety on a sheriff's bond. i t is said: 

'The teat shoul d be: floul d he have act ed 
in t t,e pnrtieular instance it he were not 
cl othed with his official character. or 
would .he have so acted if he were not an 
officerf If ho nasur.ed t o act as an of­
~icer--.rether under Talid or void pro­
cess, or uncer no ?recess whatever --the 
bonds:nen shoul d bo hel d, as he is held. 
1'or they are the sponsor s of his integrity 
as an off icer while llCt~ as such. They 
shoul d not be absolved tram liability t or 
r easons which if carried to thei r logical 
extra.a would make them r espan8icle only 
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f or l egal or authorized acts (where of 
course there i:s no liability) and exouse 
them from liability 1rltere acts are in ex­
cess ots or apart !'rom his authority- the 
very ac~s Which they ar e supposed t o as­
sur e against and which conati tute the 
only l ogical contingenDy for entering 
upon t heir obligation ae au.reties. Under 
such a test as thi s . it 1s olear that the 
distinctions drawn out at interminable 
length in the authorities as between acts 
virtute officii and acts colore officii 
li'Oul d be dee..-.ed of little i f any use in 
practice in&SIIDlch as , fraa their very 
nat-Jro, they are mere argumentation• 1n 
a circlo. " 

39 A. L. £ • 1306, in diecueaing the liability of a 
peace officer on his band, which includes that of a sheriff , 
deolar es that: 

11 ihethor the surety on the bond of a peace 
of ficer is liable f or personal injury or 
deat h due to the wrongful or negligent man­
ner in which the off icer perfor-m. his du­
t ies depends on the provision of' the bond 
o.nd whether t ho act i s in the perf ormance 
of: duty. See U ce v . Lavln ( rr . ) ; t'i deli.t y 
& c. ~o . v. doehnlein (ly. }J l ean v. Brannon 
(Ulsa. ) J Jackson v . Rarries (Utah) J and 
State ex rel . Lonner v • .Cea.n (.l. 7a . ) supra. 
J.nd see ~.teros.v . Tfarrie s (reported her c.rlt h) . 

·r~ was aaid i n Jackson v. Harries (utah) 
supra, that sureties on tho ofti ci al bond 
of a peace officer ~y be hel d liable in 
oases llhere the of ficer committed a wrong. 
only While he i:s acting in his off icial 
capacity. 

"Also. in r'i dellt7 & c. Co . v . Boehnlein 
(Icy'. ) supra. it was held t het the •urety 
upon a policeman' a bond waa liable. lllhere 
the officer. acting in tho capacity of a 
motorcycle policer:an. negligentq ran into 
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and injured t r.e pl aintiff. It appeared that 
the offi cial band covenanted to stand bond 
in the sum of , l . ooo that the polioe:um 
should well and fai th.f'ully discharge the 
duties of his office a s policeman. The court 
said a ' -.hen the bond wa~ executed. the boud 
of public safety had plenary pOW"Gr in assign· 
ing a policeman for duty to ~ department 
ot t ho police serviceJ o.nd he i s still o. 
policeman. whether serving as a traffic of­
f icer. walking or ridint; a beat . or porforn­
in« aqr ot the many dutiea a policecan can 
be required as such to do . Appel lant executed 
the bond with full ':nowled~;e of t "tese facts . 
rnd to hoJd tho.t for eve~ c~ange in a police­
man 's duties his banJsmcn ~ere released. or 
not bound• unless notified ot the chango. 

ould r ender the exe cution o£ auoh bonda a 
f arce. • • • • 3y all the &ntt oritiee. an 
official bond f or tho faithful por fon::anoo 
o• official duties covers misfeasance. ~1-
feasa.A)e . and nonfease.noo. a.a counsel f or 
appellant concede. but tboir argument as­
suces negligence in the operat i on ot a 
motorcycl~ by a policecan 1• none of these. 
Suoh an assumption has neither authority 
nor reason t o support it. • • • tn dr iving 
tho motorcyile he ftB doi~ prooise~ Tlhe.t 
his dutiea require him to do. and what he 
had no right to do excopt in t he discharge 
of hi:J official duty. lie had ne1 thor the 
right to pat r.ol the boat nor driTe the motor­
cycle except as a policsan. and there i s no 
int~tlon in either the pleo.dinge or the 
proof that anyth.in~ he did (except hia neg­
ligence ) wu not done 1n the diaohar~e or 
his of.t.icial duty. He 1'18.S therefore dr1T­
lng the motor~cle by authority ot hie of ­
fi~. and it was only because or his neg• 
ligont performance of hie official duty 
that he .truck and injured p laint1f't . I t 
necessarily fol lows that the surety upon 
hi s official bon d is liable for suoh net­
ligenco upon i~s covenant that he woul d well 
and faithfully discharge his duties •• a 
pol iceman. '" 
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Section 11507, R. ~ . Mo. 1929, provides t hat t he 
aher i f f ahal 1 give bond 

" "' • • conditioned f or t1-!e faith..rul di s­
charge of ~is duties . " 

'Ih e above language is similar to t ho oondi tion in 
t h e bond r equi r ed o!' t he bondsmen in the Boehnlein case, s upra , 
wherein t h surety was held liable • 

.l r om the foregoin';, 110 are of t he opi n ion that a 
eurety is liabl o upon his official bond tor ordinary acts ot 
ne~ligence by a sher i ff T."hich result in an injury to a pr i•on­
er while such aheri!'t' is discharglng an of'ficial cbty • and that 
such liabili ty i s not limited to eases where negligence is groaa 
and wanton and amounting t o culpability. 

APPROVED a 

JOfbi •h tfo ' IAN , Jr. 
(Acting) Attorney General 

Reapecttul~ submitted, 

fill. . ORR s.A.,.,-ymts 
Assistant Attor ney General 


