
CITIES ) 
SP~0IAL ELECTION~ ) 

Cities of fourth class sh~ll fill vacancy in 
elective offices by special electi0n, ~~ giving 
at least 10 days' notice thereof by publication 
i n some newspaper publ ished i n city, or at 
leas t 20 handbills xka posted up at as many 
public plac es within city . 

August 22, 1936 
, ' I. 

I 

IF \"LED\ /I / 
\ 

Honor abl e John f rotiva 
Acting Mayor 

\ I ./ J 
I 

Willow Springs , Missouri 

Dear t 1r: 

This will acknowledge receipt of your request 
of Pugust 18 , 1936 for an opinion, which request reads 
as f ollows: 

"An emergency has arisen 1n our c i ty af­
fairs due to the death of our Mayor , Dr . 
Chas . .?al enske. I am Ull3bl e to find any 
ordinance covering a sp-cial elec tion t o 
f ill a vacancy due t o death. Will ap­
preciate it very much i~you ~111 l~t me 
know the pror.e r Jr ocedure under the State 
St qtutea to fill t his vacancy . I an act­
ing mayor by virtue of or ders from the 
l a te Dr . Pa l enske , who a ppointed me as 
such when he l eft for his vacation, and 
sinc e Dr . Palenske dled before he re­
turned to this city I am still acting 1n 
t he capacity a s mayor. " 

'¥e note from your o.bovo request tha t you have 
been unable t o f~d any ordinance covering a special elec­
tion to fill the va~ancy, and in thnt respct your attention 
i s directed to Section 7289 ., R. s . llo . 1929 r el ating to 
cities passing ordinances in conformity with the Stc- te law 
upon the same subject. 

"Any municipal corporation i n this state , 
whether under gener al or s pe cial charter , 
and having authority to pit ss ordinances 
regulati ng subjects, matters and t hings 
upon which there is a gener al law of the 
state , un:e as otherwlse :rr ascribed or 
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authorized by some s pecial orovision of 
its charter , shall confine and restrict 
its jur i~dictlon am the J:1. s sage of its 
ordinances to and in conformity witp the 
state law upon the same sub ject. " 

In the case of State e.x rel. Brown v • .C.IcMillan, 
108 Uo., l . c . l61~ t he Supreme Court, 1n d lscuss1ngwhat is 
now the above quoted section of our l aw, said: 

" ~~ the power of the legislature to regu­
late elections, m d to am end the laws :;e r­
taining thereto in nowise infringes any 
property or vested right of the said 
city, and ·the inhab1tanta of t ha t city 
are as much bound to obey a general la~ 
of this chnracter as any other portion of 
the state~ and besides that section 1902 
expressly provides thnt ' any municipal 
corporation in this state, whether under 
genera l or s pec i al chorter, and having 
author! ty t o pass ordinances regulating 
subjects, mntters ~nd things upon which 
there is a ·general law of t he ~tate, un­
less otherwise prescribed or authorized 
by some s nec1al provision of its charter, 
shall confine and restrict i ts jurisdiction 
and the passage of i ts ordinances to, and 
in conformity with, the state law upon 
the same subject .' This sectlont¥ force 
of law i s a part o~ its charter * * " 

Thus it may be sem th.nt even thout;h your city 
has rn ssed no ordinance rela ting to the f illing of vacancies 
by soecial election, that action 7289, au~a, is by force 
of the law, a part of i ts charter . 

Your city, being one or t he fourth class and & b• 
ject t o the general law respecting cities of the four th 
class, your at t ention is further directed to Section 6973, 
R. s, Mo . 1929, which provides for s pecial ele c tions . It 
provides in part as follows : 

"If a vacancy occur in any elective office, 
the mayor or the person exercising the 
duties or the mayor shall c ause a special 
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election to bo held to fill such vacancy, 
~ivin~. ot lepst ten days' notice thereof 
EZ ou 11Ca £1on in some newspaEer puo11shed 
1n the c!ty1 or-at-r6ast twen y handbills 
ooated un at as ma ny public 'Olaces withli1 
!!:!! citp ProVIded , -ha t when ony such 
vacancy occurs within six months of a 
genera l municirol e l ecti on, no e l ec tion 
shall be called t o fill such vacan cy, but 
the s~me s hall be filled by the mayor or 
the per s on exercising the duties of the 
mayor by a ppointment . " 

It is evident from the above sect ion that should 
a vacancy occur in any elective office, the mayor, or the 
person exerc i sing the duties of mayor , shall cause a special 
election to be held to fill such vacancy. Ten days' notice 
of such s pecial election shall be by publica tion in some 
news ~a ~er published in the city or a t l east twenty handbills 
shall be posted up a t a s many publ ic pl aces within the city. 
In the event a vacancy occurs within six months of a general 
~unic i~al elect i on, no s pecia l e l ection shall be had to fill 
such vacancy, but the person so exerc i sing the duties of the 
office vaca nt shall cont inue i n such off ice unt il the gener al 
rrunicina l election. 

CONt,LU~ ION 

It is the opinion of this de~artment t ha t a special 
election may be bad to fill a vacancy i n the office of mayor 
of your city by s 1ving at le~ st t en days ' notice thereof by 
~ublicotion in some newspaper ~ublished in the c ity, or ot 
lenst tw6nt y handbills ?Oste up a t a s many publ i c pl a ces wi thin 
the city. 

APfROV D: 

JOHN '. • Hof ..... 'i1AN, Jr . 
(Acting) Attt> rney Genera l 

~e sp ectfully sub~ttod , 

RUSS .LL C. STONE 
Assistant At t orney General 


