COUNTY COURTS: Contingent liability is not a deuvt within the
meaning of the constitutional inhibvition against
county indebtedness. County Court may contract
same regardless of constitutional provision,

March 17, 1936. 3,’).\0

Hon. John B. Few,
County Counselor,
634 Rialto Bldg.,
Kansas City, Lissouri.

Dear sir:

This acknowledges your letter which is as
follows:

"The County Court asked me this morning teo
request an opinion from you on the follow-
ing proposition:

"A request has been made that the State Works
Progress Administration bulild 100 miles of
gravity type sanitary sewer, consisting of
mains, sub-mains, laterals, manholes and
appurtenances in the Intercity District be-
tween Kansas City, iissouri, city limits

and Independence, Lissouri, city limits,
within the valleys of sSugar Creek and Roek
Creek and bounded within the limits of the
territory originally known as Jackson County
sewer uLlstrict lo. 1.

"The ¥Federal Works Frogress aduministration
request that the County Court of Jackson
County, ..issouri, sponsor this work and that
the court agree to maintein it in this
language:

'and if such project is approved and
constructed by the Works Irogress
Administration, it thereafter, at
its own cost end expense, will main-
tain the project in a manner satis~
factory to the Works FProgress Admin-
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istration, or its authorized repre-
sentatives, cnd will meke ample pro-
vision each yeer for such maintenance.’'

"The County Court of this county is now
greatly overburdened with what appears to be
worthy things, which it has underteken, but
the combined expense of all is such that it
is next to impossible for the County Court to
neet Iits ennual coumitments out of its
revenues., The court must nroceed with great
caution and when this thing was presented
today, it was my opinion that the court had
no authority, under the present law, to go
into the business of maintaining sewers. e
have no idea what the expense would be, and,
as before stated, are already trying to do so
much that it is very difficult to do it right
with the funds at hend.

"The wWorks sdministration people are waliting
for our action end we woulda like to have your
opinion as early as possible.”"

Section 12 of Article A of the iissourl Constitution,
in part, provides as follows:

"Ho county, city, town, township, school
district or other political corporatiom or
subdivision of the State shall be allowed to
becone indebted in any manner or for any
purpose to en amount exceeding in any year
the income and revenue provided for such
year, without the consent of two~thirds of
the voters thereof voting on such proposi-
tion, &t &n election to be held for that

purpose.”

In the case of Holloway to use v. Howell County, 240
Lo, 601, the court, in discussing the authority of a county to
go in debt, uses the following lenguage, 1. c¢. 613:

"The theory of our present system of county
government is that counties must run their
business affeirs on the 'cash system'. * * *
Running in debt is easy and pleesant while
it lasts. ™ying is 'enother story'. The
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pleasure of debt-making is denied by
law to .issouri counties; they can
anticipate their revenue, but only
for the current year."

In the case of satson v. Kerr, 279 S. W. 692, speak-
ing on the ssme subject, the court said, 1. c. 695:

"put, in comstru'ng the comstitutional
provision just quoted,we have repeatedly
held that an indebtedness is not in-
valid merely because it eappears at the
end of the year in which it was created
that the s gregete indebtedness incurred
by the county during that ye:ur exceeded
the revenue actually collected. If,

at the time of ite creation,the indebted-
ness is within the income which may
reasonably be anvicipated, it is velid."

In the csse of Hawkins v. Cox, 534 ko. 640, the court,
in speaking of this ssme constitutionsl provision, said, 1. c.
649:

"The plain meaning of this constitutional
provision is that any such municipal
corporation mey spend cor contract to
spend (become indebted) 'in any (calendar)
year the income and revenue provided for
such year,' but beyond that it cannot go
in creating a debt for any purpose or in
eny manner, except by consent of two-
thirds of the voters. This was so held
in Book v, Larl, 87 ko. 246, where the
court seid: 'The contractiung of a debt
in the future by a county in any manner
or for sny purpose in any one year ex-
ceeding the revenue which the tax
authorized to be imposed would bring inte
the treasury for county purpeses for such
year, unless expressly authorized to do
80 by the assent of two-thirds of the
voters' is prohibited."

In the case of Trask v. Livingston County, 210 ko.
582, 1. c. 594, spesking about whether the indebtedness was
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created for the bullding of a bridge at the time of the
letting of the contract, the court seid:

"Hence, the indebtedness for these
bridges was ereated, if at sll, by

a compliance with the law governing
the letting and contracting for
bridges already noted. When the
county becawe indebted on these
bridge contrectse. must be deterwined
by the 'income and revenue provided
for such year,' which uander the Con-
stitution must be looked to for the
payment of such indebtedness and it
wes the 'income and revenue provided!
for the year 1889, which the county
court was authorized to eppropriate
for that purpose, and not the revenue
for the year 1890, which at the date
of the contract for the dbullding of
sald bridges had never been assessed,
levied or collected.™

At l. c. 695, speaking of the right of a city to
obligate itself over a period of years for an annual payment
to a water company, the court said:

"And it was ruled that it was not the
crestion of an indebtedness for the

a gregate of the installments to be
paid under the contract, this court
saying: 'A debt is understood to be
an unconditional promise to pey a

fixed sum at some specified time, and
is quite different from s contract to
be performed in the future, depending
upon a condition precedent, which nay
never be performed, and which cannot
ripen into & debt until performed.

Here the hydrant rental depended upon
the water supply to be furnished to the
defendant, and if not furnisbed no pay-
ment could be required of it.' 1In
Lapmer Water & E.L. Co. v. lLamar, 128
%0. 1. c. 222, this court cuoted with
approval from Judge Dillon in his work

on kunicipal Corporations, as follows:
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'Under the constitutional provisions

in Towa, I1llinois, Inliana and Penn-~
sylvania, referred to, it is held that

a corporation may mske s contreect (at
least, for necessaries) covering a
series of years, upcn which an obliga-
tion to pay mey arise from year to year
as the thing contracted for is furnished,
and in such case, the whole smount which
nay ultimately become due does not con-
stitute a debt within the constitutional
prohibition. But in order to ascertain
whether the corporation by such contract
is trensgressing the limit, regard is
had only to the amount which may fall
due within a certain year or other
period; =and if the revenues for that
year or other period are sufficient,
over and sbove the payment of the other
expenses, to pay sueh swount, there is
no debt incurred within the constitutional
prohibition.*"

The Supreume Court in construing the sbove constitu-
tional provision haes, we think, clearly held that a county
cannot in a given year create a debt against the county
revenues in excess of the revenues on hand and the reasonably
anticipated revenues for thal year, and in the case of Barnard
& Company v. Lnox Couaty, 105 lo. 582, in holding a contract
which went beyond this limit void, the court saild, 1. e¢. 390:

"It is, of course, a hardship to the
plaintifr to declare this warrant
worthless, hut we cannot dispose of the
question on any such surface view of the
matter. The Constitution seeks to pro-
tect the citizen and taxpayer,and their
rights are not to be overlooked. It is
the duty of persons dealing with counties
and county officlals, as well as of
county officials themselves, to take
notice of the limit prescribed by the
Constitution. * * * Soliciting agents,
eontractors and others whao deal with
county officials must see to it that the
limit of county indebtedness is not ex-
ceeded, and,if they fail to do this, they
must suffer the conseguences. Unless
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this is so, there is an end to all
effort to bring about an economical
and honeest sduministration of county
affairs.”

However, those cases are not im point with reference
to the question you raise. The constitutional prohibition
against the counties is that they shall not "become indebted”.
A debt is variously defined, but not 2l1 obligations are
debts within the meaning of the law. To become indebted means
the saue as to coatract a debt.

17 C. J., page 1377, speaking of contingent lia-
bilities, says:

"Zvery debt wust be either solvendum

In praesenti, or solvendusn in futuro--
must be certainly, and in 2ll eveats,
payable; whenever it is uncertain
whether anything will ever be demandable
by virtue of ihe contract, it cannot be
called a 'debt'. while the sum of money
may be payable upon £ contingency, yet
in such case it becomes a debt only when
the contingency has happened, the tern
'debt' being oprosed to 'liability,’
when used In the sense of an Inchoate

or contingent debt."

In the case of Appeal of City of Erie, 91 Pa. 398,
402, the term "debt™ is delined as meaning

"a fixed and certain obligation to pay
noney or some other valuable thing or
things, either in the present or in
the future.™

In the case of saleno v, City of Neosho, 30 5. We
190, 192, 127 lo. 627, 27 L. K.A. 769, 48 Am, St. Rep. 659, the
court holds that a debt is understood to be an unconditional
promise to pay a fixed sum at some speeified time, and is quite
different from a contract to be performed in the future, de-
pendent upon a condition precedent, which may never be performed,
and which cannot ripen into a debt until performed.

In 37 L. R. 4. (N.5.) pages 1065, 1064, 1065 and 1066,
is a discussion c¢f when obligations pauyable in installuments
become due for the purpose of defining the amount of the debt.
At page 1066 it is stated:
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"The weight of authority favors the
view that obligations for public ser-
viece under contracts calling for payment
in instelluents s«s it is rendered do

not ereale an indebtedness against the
munieipality until the service is per-
formed, at which time the installuents
become due.”

It will be observed that the quoted part of the
agreeuent belwecn the County Court of Jackson County and the
Federal Vorks rrogress Aduinistration is thet, provided such
project is approved and constructed, the county will

"thereafter, at its own cost and ex-
pense, naintain the project in 2 manner
satisfactory to the Works Progress
Administration, or its authorized
representatives, end will make anmple
provision cach year for sueh main-
tenance.”

That provision does not specify that the County Court
will expend any money, aand for all that 1s now known the
County Court may never be required to spend sny money on this
project in order to "maintein the project in & manner satis-
factory to the lorks Frogress ..duminisiration", and if that be
true, then the "anple provision each year for such maintenance"
would not require the expenditure of any money by the County
Court. This agreecment, as set out in your letter, can at
most be but a coatingent liability and 1s not & debt within
the meaning of that term as used in the Constitution hereabove
referred to.

Your inquiry does not state that the County Court
is incurring any expense or issuing any warrents, and we
assume the fact to be that your County Court is not for the
present year assuming any coniractual obligetion whieh is
greater thau the reasonably anticipated reveunues of the county
for the current year, and that this project will be con-
structed by the Jorks Progress adminlstration.

This opinion is liwited to a discussion of whether
entering into this proposed contract violates the law per-
taining to the authority of the County Court to contract
debts beyond the reasonably anticipated revenues of the
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county for the current year, and we do not pases on the
advisebility of the proposed project, as this is a matter
for the County Court to determine.

Since writing the cbove we huve read the case of
Stete ex rel. City of Hannibal v. Smith, 74 5. W. (2d4) 732,
which is further authority for the views herein expressed.

CUNCLUSION

It ie our opinion that, under the above state of
facts, the law authorizes the County Court of Jackson County
to enter Intc the sgreewent embodylng the cleuse set forth
in your letter and here incuired about.

Yours very truly,

DRAKE WATSON,
Assistant Attorney General.

APPROVED:

(Acting) Attornéy Geﬁaral.
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