
COUNTY COlffiTS: Contingent liability is not a d~ut within the 
meaning of the constitutional inhibition a gainst 
county indebtedness. County court may contract 
same regardless of constitutional provision. 

( 

....arch 17, 1936 . ~ / r-0 

Eon . John B. Few, 
County Counselor, 
624 hialto J l dc., 
Kansas City , uissouri . 

:i)ea.r iJir: 

This aoknoll·ledces your let'ter which is as 
fol l ows: 

"The County Court asked n e this ~orning t o 
request an oninion f r om you on the fo llow­
ing proposition : 

"A request h~s been nade that the >tato 7or ks 
rrogress dministration build 100 ~len of 
gravity type sanitary sewer , consistinc of 
~ins , s ub - mains, l aterals, Lanholes and 
a-:')purtenances i....1. the Interc!t:y .Jistrict be­
tween Aansas City, ~ issouri , city limit s 
and !~dependence , -~ssouri , city l imit s , 
within the valleys of :::,ugar Creek and .hock 
Cr eek and boundel iithin the liuit s of the 
territory ori Linally knovn as JacKson Count y 
~ewer District ~o . 1. 

"The 1 edera l .lorks • rogress ~dL.inistration 
request that the Cou~ty Court of Jackson 
County , ... issouri , sponsor this work t.nd that 
t he court a&rce to ~a1ntain it i n t his 
l an(.uage: 

' and it such project is approved and 
cons~ructed by the \ orks ~rogress 
4da~nistxation, it thereafter, at 
its o~n cost and ex) ense , wi l l main­
t ai n the project i n a ~nner sat i s ­
factory to the 3orks lroLress A~n-
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istration, or its a uthorized repre­
sentatives , ... :1d ,:ill .uake ampl e pro­
vision each year for such maintenance .• 

"The County Court ot this county is now 
greatly overburdened with what appears to be 
worthy things , wt ich it has undertaken , but 
the combined expense of ell is such that it 
is uext to i mpossible f or the County Court to 
meet lts annu~l cowmitments out of its 
revenues . The court must nrooeed with great 
caution and when thi s thin€ was nresented 
t oday , it was ny opinion that t he court had 
no aut hority, under t he present l aw, to go 
into the business of maintaining s ewers. .1e 
have no idea ~hat the expense would be, and , 
as befor e stat ed , are a lready trying t o do so 
much tha t it is very dif ficult to do it right 
wit h the funds a t hand . 

''The .:orks .nd!Arlnistration peopl e are l'e'ai t ing 
tor our a ction ~nd ·e ~oula l iAe t o have your 
opinion as earl y as possible . ~ 

Section 12 ot .~u-ticle .A. of the ~:.issouri Constitution, 
in part, provides as follows: 

"Ho county, city , to,n , township , school 
district or other pol itical corport tion or 
subdivision or t he St ate shall be allo~ed to 
becoue indebted in e.ny t.anner or tor any 
purpose to e.n a;:.:ount exceeding in an}' year 
the i ncoue aJd revenue provided for such 
yeer, without the consent or t~o-thirds or 
t he voters thereof voti1-e on such proposi­
tion , ~t an el ection to be held for that 
purpose . " 

I n the case or Holloway to use v . Howell County , 240 
Lo . 601, the court, in discussin£ the authority of a county to 
go i n debt, us es the f'o llov:ine languace , 1 . c . 613 : 

"The t heory of our pres ent system. or county 
government i s that counties ~ust run their 
business affairs on the •cash system•. • • • 
Running i n debt i s easy a~d pleasant while 
it l asts . !eying is ' another story' . The 



Hon . J ohn B. Few -~- ~arch 17 , 1936 

pleusure of debt making is denied by 
law to • is ~ouri counties ; t hey can 
anticipate their revenue, tmt only 
!'or the current year . " 

In the case or .. at son v. A.err, 279 s . . 692, speak­
ing on t he same subject, the court said, 1 . c . 695: 

11Lut, i n const ru nt. the constitutional 
provision just quotea , we have r epeatedly 
held that an indebtedness is not in­
val id cerely because it ~ppcers at the 
end of t n.e year in v hich it y;•as cr eated 
that t he a~reg~ te indebtednes s incurred 
by the county durinb thct ye r exceeded 
the revenue actually collected. If, 
at the time of its creation,the indebted­
ness is wi thin the income which I:l.aY 
reasonably be an~icip~ted , it is velld. • 

In the case of Hawkins v . Cox , 334 Lo . 640, the court, 
in speaking ot thi s same consti tutiona l ~revision, said, 1. c . 
649: 

"The plain mea ning of this constitutional 
provision is t hat any such wunicipal 
corporation may s pend or contract to 
spend ( beco~1e indebted) 'in any (ca lendar) 
yea r t he income end r evenue provided for 
such year,' b ut beyond that it cannot go 
in creatins a debt for any purpose or in 
any manner, e1c e?t by consent of two­
thirds ot t he voters. This was so held 
in book v . Earl, 6 7 ~o . 246, where the 
court said : ' ~'he contracti.•to of t. debt 
i n t he future by a county i n a ny ruanner 
or tor any purpose i n any one year ex­
ceeding t he revenue which the tax 
a uthor ized to be impose~ woul d brinb into 
the treasury for county purposes fo r such 
year, unles~ exptessly a uthorize d to do 
so by t he a ssent of two- thirds of the 
voters' i o prohibited. " 

In t he cuse of Trask v . Livingston County, 210 I o . 
582, 1 . c . 594, spe6.Jdne abo.ut whether t he i ndebtedness was 
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creat ed for the buil<..inti of a brid~e ut the ti~e of the 
lettinb of the contr&ct , the court said: 

nuence , the indebtedness for these 
bridges " ·as created , if at till , by 
a coupliance ldth t he law governing 
the letting and contracting for 
bridges already noted . ttben the 
county bec~e indebted on these 
bridLe contracts. wust be deter~ned 
by the 'inco~e and revenue provided 
tor such year , ' which under the Con­
stitution nust be looked to for the 
uay~ent of such indebtedness and it 
was the 'incoue and revenue provide~ ' 
for the year 1889, \\'hich the county 
court v. a s authori zed to no~ropriate 
for t hat purpose , ~nd not the revenue 
f or t he year 1890, which at t he date 
of t r e contract f or t l e building or 
said bridges had ~ever been assessed, 
leTied or collected. " 

At 1 . c . 695 , speaking of the right of a city to 
obl i gate itself over a period of years for an annual payment 
to a water cow1any, the court said: 

"And i t was ruled that it was not the 
creatioa or lin indebtedness for the 
a~grecate of the installments to be 
paid under the contract, this court 
saying : ' debt is understood to be 
an unconditional promise to pay a 
fixed suu at so~e specified ti~e , and 
is quite different from a contract to 
be perfor~ed in the future, depending 
upon a condition precedent, ~nieh r_ay 
n&ver be ?erfor med , a nd which cannot 
ripen i nto a debt until performed. 
Here t he hydrant rental depended upon 
t he ~ater supply to be furni shed to the 
defendant, and if not furnished no pay­
ment could be required or it . ' In 
LaLSr hater & ~. L . Co . v. L~r , 128 
~o . 1 . c . 222 , this court ~uoted with 
approval from Judge uillon in his work 
on unic1pal Corporations, as follows: 
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' Under the constitutional provisions 
in Iowa , lllino.; s , I "13 iana and Penn­
syl vania , r Gferred to , it is held that 
a corporation ~y make a oontrect (at 
l east , for necessaries) covering a 
series of years , upon imich an obliga­
t ion t o nay may arise from year to year 
as the t hing contracted for is furnished , 
and in such case , the whole amount which 
JllSY ultiiJ.ately becone due does not con­
stitute a debt within the constitutional 
prohibition. But in order to ascertain 
whet her the corporation by such contract 
is transgressinb t he limit , regar d i s 
had onl y to the W40unt Which may fall 
due wit hin a certain year or ot her 
period ; and if the revenues for that 
year or other period are sufficient, 
over o.nd u.bove the payn1ent or t..tle other 
expenses, to .JSY such :..JJOunt , ther e is 
no debt i ncurred -..,i thin the constitutional 
prohibition.' " 

T.t1e dupreue Court in constrU:nL the above constitu­
tional :provi sion has , l'i e thiM, clecrly held ths.t a county 
cannot in a given year create a debt against the county 
revenues in excess of the revenues on hand and t he reasonably 
anticipated r evenues for that year, und in t he case of Barnard 
& Company v . h.nox County , 105 : .. o . 382 , in holding a. contract 
which went beyond thi s li J1 t void , the court said, l. c. 390: 

"It is , of course , a hardshi p t o the 
pl aintifr to declare this warrant 
worthless, but ~e cannot dispose or the 
question on Any such surface view of the 
matter. ~~e Constitution seeks t o pro­
teet t he citizen and taxpeyer, and tbeir 
rights are not to be overlooked. I t i s 
t he duty of persons deal ing wit h counties 
and county otricials , as well as or 
county officials t hemselves , to take 
notice of the limit prescribed by the 
Constitution . • * * Sol iciting agents, 
contractors a~d others who deal with 
county officials 1n.ust se.e t o 1 t that the 
l imit of county indebt edness is not ex­
ceeded, and , if they tail to do this , they 
must suffer t l1e consequences. Unlesa 
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this is so , there is an end to all 
effort to bring about a;_ econo~iea1 
and honcet Jd.. .inist1a t ion ot county 
affairs . " 

However , t hose cases ~re not i n point i th reference 
t o the ques tion you raise . The constitutional prohibition 
against t he counties is t hat they shall not "beco.w.e i ndebted" . 
A debt is variously defined , but not all obl i gati ons are 
debts " ithln the ueaning of the l aw. To bcco~e indebted means 
t he s~e as t o co~tract a debt . 

17 C. J . , ~age 1377, speaking of cont ingent lia­
bilities, says: 

"~very debt ~ust be ei t her solvend~ 
i n praesenti , or solvendaw in futuro-­
aust be certainl y , and in ~11 events , 
;>dyable ; ":" heJ1ever it is ll..:lcortaln 
·. hetLer anythint::. ~ill ever be tlemandable 
bJ v~rtue of the contract , i t cunnot be 
ca l led a ' debt ' . .·11111e t he su:u of .J.oney 
uay be ~ayable upon e contln~ency, yet 
in c ..1c'l c a~e it beco .. es s. debt onl y when 
t he contlnt...cncy La<J ha"'11ene 1 , tl.e terr:1 
' debt ' beinL O?posed t o ' liability,' 
when used in the sense of a::1 incho'lt e 
o~ contingent debt . " 

In tho case of" .\pnea1 of Cit y of' Er i e , 91 Pa . 398, 
40~ , t h e ter~ ~debt~ is defined as ~eaning 

"a fixed and certai n ob l i gation to pay 
noney or soue other v~luable thing or 
things , either in t he present or in 
t l:e future . " 

In the cuoe of ~.J.leno v . Cit y or Ucosho, 30 s • . • 
190 , 192 , l i 'l ;...o . 627 , 2 7 L . h ... h 769 , 48 -~· !jt • .L(ep . 65~ , the 
court holdo that a aebt is understood t o be ~ uncondi t i onal 
promise to )ay a fixed swu at som.e s"'>ecified t i me, und is quite 
differ ent t"rol:l a contract to be pel'for~ed in t lle future, de­
pendent upon a condition precedent, which ~ay never be performed, 
and which cannot r i pen lnto a debt unt il perforQed. 

In 3 '1 L . 1~ • ••• ( l; • .J . ) 11ages 106~ , 1064, 1065 and 1066, 
is a discus sion or when oblications puyable in installments 
become due t or t he purpose of defining the aL~ount of the debt . 
At page 1066 it is s tated : 
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"The weight of authority favors the 
view th~t oblivations for public ser-
vl ce llll.<!er cO .. lt.. ..... '""ct ... <.:~1l.:.ng for .L-'ayuent 
in instullwcnts &~ it io rendered do 
not creat e an indebtedness ~Lainst the 
-unlcipality ~til the service is per­
forneu , at \.hich time the inste.lli...cnts 
beco:1e due . " 

It \till be observe6. that the quoted part of the 
a~re~uent betwe~L the County Court of dackson County and the 
] ederal .orks ~regress J~dwinistration is thut , provi ded such 
project is approved and constructed, the county will 

''t hereafter , ct its O\':U cost and ex­
pense , I~intaln t ho pr oject in ~ manner 
satisfactory to t te .forks Prohress 
Adwini~tretion , or its autho1ized 
r e·nresento.tives , ..:nd lllll .oe.ke ample 
provision each year for. ouch main­
t ena nce . u 

That provision does n~t specify that the County Court 
will expend any noney, and ~or ull that iE no 1 known the 
County Court L£Y never be Ie~uired to spend e ny noney on t his 
project in order to "t:ainta.in tl1e proje-ct. in a zr..c.. nner satis­
factory t o the .:orks 1-roe,ress . . d.LJ.ln le:. tlation", t..nd i f t hat be 
true, then t he "~le provisiQn each year tor such LRintenance" 
would not require the ex~enditure of any &oney by the County 
Court. This u~ec:uent , us set out in your le.tter, can at 
r~st be but u conti~ent li~bility d~d i & not & debt within 
t he meaning of that tcru ~s used in the Constitution hereabove 
referred to. 

Your inquiry docs not s tate that the County Court 
is incurr ing any e.?ense or is&uin& d.ny ut:trre.nts , and we 
assune t he fact to be that your County Court is not for the 
) resent year a ssUDdng ~ns con vract~~l otli~ution ,~.ich is 
greater t lan t he rco.so.::;,abl y c.nticipcteJ reveaues of the county 
for the current year, ~uu thct thi~ project will be con­
structed by the .~rAs xroLres s A~nistration. 

This opinion is l~ited to ~ discussion of ~hether 
enterin~ into this proposed contract viol ates the l aw per­
t aining to the authority of the County Court to contract 
debts beyond the reasonably anticipated revenues of the 
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county for the current year, o~d ·e do not pas~ on the 
advisability of the proposed project , as t hts is a matter 
for the County Court t o de~err~ne . 

Since ·~itinb the above we heve read the case of 
Stta.te ex rel . Ci ty of hannibal v . Smith, ?4 ~ • .-· . ( 2d} 732, 
which is further authority f or the views herein expressed. 

It is our opinion that , under the above state of 
f~ct~ , the l uw authorizes the County Court of Jackson County 
to enter lnto the agree .ent e .. boa.yln(. the cl ause set forth 
in your letter and here inquirea. about . 

APPROVED: 

3 oliN I. HO!r'l!'.t...AN , Jr . , 
(Actinc ) Attorney General . 

Yours very truly , 

DRAKE '; ~ ... '~.CJQ, I , 
Assistant Attorney Genoral. 


