SALARIES--FEES-~-COUNTY CLERKS: County Clerks shall
account for all fees except two, and only receive
salary fixed by 1933 Acte

December 16, 1936.

Honorable J. K. Oliver //
Clerk of the County Court \ﬁj
Dunklin County

Kennett, Missourl

Dear Sir:

Vie scknowledge receipt of your inguiry which 1s
as follows:

"Section 11811, 1933, Statutes pro=-
vide that '"The aggregate amount of
fees that any clerk of the County
Court under Articles 2 and 3 of this
Chapter shall be allowed to retain
for any one year's service shall not
in any case exceed the amount here-
inafter set oute. « « o« ¢ « o « « &
in counties having a population of
30,000 and less than 70,000 persons
the clerks shall be allowed to re-
tain Q&?O0.00 for themselves,e « «

"Seetion 11781 sets out the fees of
County clerks which 1s apnarently
allowed them under section 118l1ll.

The greater amount of fees earned by
a County Clerk are provided for in
other chapters of the Statutes and
under articles other than those
referred to in the aforesaild Articles.

"The following sections include a
number of those not mentioned in
section 11781: 5048, 12891, 12886,
9085, 13563, 12874, 10879, 10171,
8253, 10106, 9117, 10086, 7955,
13492, 13619, for taxation fees,
9262, 9877 (1933 laws), 10007
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(1933 lews) 10081 and 10111, 711,
8079 and 8194, 9946 (1933 Laws) and
9955 (1933 laws)e.

"I am particularly interested in
the fee provided in Seection 10081
end 10111 1929 statutes for assess=
ing merchants and manufacturing
companies in Countles under Towne
ship organization. They would seem
to me to be non accountable fees
inasmuch as they are earned by
virtue of the fact that the County
Clerk is an ex officlo assessor in
counties under township organization
so far as his dutles with reference
to assessing merchants and manufact-
uring companiecs are concerneds

"Will you kindly advise which of
the fees mceruing under the above
sectlions are non accountable?

Section 11812, Laws of Missouri, 1933, pe S'?lf;
refers to the dopu%iel and their cmniatim in t

circuit clerk's office, and states that every order
permitting sald elerk to appoint a deputy shall fix
the compensation, etce., and "lvery such order shall
be entered of record, and a certified copy thereof
shall be filed in the office of the county clerke" -

Section 11814, R. S. lMoe. 1929, insofar as it
affeets the county clerk, requires the circuit clerk
to file with the county clerk a report of all fees
charged end aceruing to his office during such month,
etgy, and requires the circult clerk to file with the
county clerk duplicate receipts of the fees collected
and pald the county treasurer. These sectlions do not
designate any feo that may be charged by the county
clerk for the dolng of the things above set forthe

Section 11781, H. Se loe 1929, is the general fee
statute authorizing the county clerk to make chargese.

Section 12891, K. S. Mos 4920, provides that the
county clerk s 1 i1ssue certalin certificates with re-
ference to wolf bounties, etc., and he "shall be entitled
to a fee of fifteen cents, to be Eaid by the parties to
whom the certificates are lssued.
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Section 12886, K. S. Mo. 1920, says the clerk
"shall be allowed twenty-five cents for each affida-
vit" ete., with reference toc bounties.

Section 9088, R« S. llos 1929, authorizes such
clerk to collect certain fees under the article deal-
ing with chiropody.

Section 136563, K. e Ho. 1929, authorizes the
clerk to colleet certein fees for certificates of
registration as to dental matters.

Section 12874, K. S. lioe 1929, 41is 2 similar law
with reference to the collectlion of dog taxe

Section 10879, K. S. lioe 1929, provides that the
county clerk shall recelve certalin fees for filing
papers relating to drainage or levy districts, and for
issuing subpoenas, etce

Sectlon 10171, R. 5. Mo« 1929, has to do with
allowances to the clerk for sending or conveying the
returns of any senatorial election into any other
county in the district as occasion may require, and
also fixes the compensation "to any messenger who may
Le employed to convey the returns of any election re-
quired by law to be made to the seeretary of state, at
the rate of five cents per mile, going and returning.”

Seetion 10106, Ke S« Moe 1929, has to do with ped-
dlers' licenses and authorizes the county clerk to col-
loct a fee of (8.00 for recording the license, etec.

Section 10086, R« S. Moe 1929, as to merchants'
taxes states the collector shall "at the time of de=-
livering such license, collect the sum of fifty cents,
the fee herein allowed to the eclerk for issuing the
same, and twenty-five cents each for the bond and
statement to be retained by the collector as his fee
_ for furnishing the same."

Section 13492, R. S. Moe. 1929, provides a fee of
4100 for registration,filing and certificate as to
nurses registeringe.

Section 13519, R. S. Mo« 1929, provides a fee for
the registration of osteopathie physicians.

Section 10007, L. S. Moe. 1929, prescrives the fee
allowed officeras in the taxatlion and collection of the

T ravenude
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Seetion 10081, Laws of Nissouri, 1931, g .'560,
provides certain fees to the county clerk with re
ference %o the merchant's tax, and among other t:hinga
provides

"2 % & & After the county board of
equalization shall have completed
the equalization of such statements,
the clerk of the county court shall
extend on such book all proper taxes
at the same rate as assessed for the
time on real estate, and he shall,
on or before the first day of Oct-
ober thereafter, make out and de-
iiver to the collector a copy of
suech book, p»roperly certified, and
take the receipt of the ecolle ctor
therefor, which receipt shall specify
the aggregate amount of esch kind of
taxes due thereon, and the clerk
shall charge the collector with the
amount of such taxes; and such clerk
shall receive as compensation for
making such tex book, copy, filing
statements, and certifying to same,
the sum of six cents for each name
or firm, one-~half payable by the
coungy, the other by the state. #
2k ke ™

Section 10111, Re S« Mo. 1929, has to do with manu-
iascturer's tax, and says that the county clerk s hall
recelive as compensation for making the tax book, copy,
filing statements, and certifying to same, the sum of
six cents for esch name or firm, one-half payesble by
the county, the other by the state.

Section 5048, R. S. loe 1929, prescribes a fee to
the county clerk for recording a mark under the article
on booming and rafting compnn:los-

Section 7111, R« Se uo. 1929, says that certain
runicipalities shall by ordinanee fix compensation to the
county clerk for certifying and transmitting an abstract
of the property within towns made taxable for state pur-
pOSese .

Section 82083, Re. S. lioe 1929, provides a ffee to
county clerks under the fish and geme law, and has this
further provision:
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# i % # which sald fee of fifteen
cents, paild to saild clerks shall be
retained by them for such services,
and sald clerks are not required to
account for the same in their

erly or nnnual statements of fees.
4 3 4 2"

Section 7955, K. S. Moe 1929, provides a fee to
the county clerk for 1ssuing a permit to move a housee.

Section 9262, Li. S. lo. 1929, provides oompeasatibn
to the county clerk for every one hundred figures in the
school tax colum on the general tax booke

Section 9117, e S. Mo« 1929, provides a fee to
the county clerk for recording licenses from the State
Board of Healthe

Section 9877, Re Se loe 1929, provides compensation
to the county clerk for making out the tax books

Seetion 8079, He S« loe 1929, provides compensation
to the county clerk for issuing and attesting special
tax bills, es does also Section 8194.

Section 9945, H. S. Mo. 1529, provides compensation
for the county clerk for making the back tax booke

Your inquiry is not as to what fees the county clerk
is entitled to charge, slthough the multiple of sections
v you have enquired about refer primarily to the authority
of the county clerk, as such, to charge and collect such
fess rather than the authority of the county clerk to
retain, as his personal compensation, such fees when so
collected. It by no means follows that the county clerk
or other officers authorized to collect, or charged with
the duty of collecting fees, is thereby authorized to .
retain as his own money or compensation such fees, when
collected, and the above sections which you mentlioned’
in your inquiry are referred to in this opinion in barest
outline only for such little light as they throw upon the
interpretation of section 11811, Laws of Missouri, 1933,
pe 370, which in part provides:
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" s # #in cohnties having a pop=-
ulation of 30,000 and less than
70,000 persons, the clerks shakl
be allowed tp retain $2500.,00 for |
themselvea, and shall be allowed

to pay for doputicg and assistants

$3500.003 o+ = # e

We assume that your county has a population between
30,000 and 70,000 poog:.e. This law passed in 1933 is a
later expression of the legislative will than the statutes
mentioned in your inquiry, and should be given full forece
and meaninge Ivery statute conferring upon an officer
suthority to collect a fee as his compensation should be
strictly construed.

In the ecase of State ex rele. Troll vs. Erown, 146
Moe 401, l« ce 406, the Supreme Court of this State says:

"It is well settled that no of-
ficer 1= entitled to fees of any
kind unless provided for by statute,
and being solely of statutory right,
statutes allowing the same must be
strictly construed. State ex rele.
Ve Vofford, 116 Moe 2203 Shed vse
Rallroad, 67 lMo. 687; Gammon ve
Lafayette Co., 76 Moe 675. In the
case last cited 1t 1s sald: '"The
right of a public officer to fues
is derived from the statute. He

is entitled to no fees for services
he may perform as such officer, u>-
less the statute givesit. Vhen the
statute fails to provide a fee for
services he 1s required to perform
as a public officer, he has no
claim goon the state for compensa-
tion for such serviceas.' Williems
ve Chariton Co., 85 Mo. 645."

In the case of State ex rele. vs. Gordon, 245 lo. 12,
l. ce 27, the Supreme Court of this State declares as
followa:

"Compensation to a public officer
is a matter of statute, not of
contract; and it does not depend
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upon the amount or value of ser-
vices performed, but 1s incidental
to the officee.

"Throop on Publie Officers (Sece
443) says: 'It has been often held,
that an officer's right to his com~
pensation does not grow out of a
contract between him and the Statee.
The compensation belongs to the of-
ficer, as an incident of his office,
and he is entitled to 1t, not by
force of any contract, but beeause
the law attaches it to the office.’

"Mechem on Publiec offices and Of-
ficers says: 'Sece 856« Unless,
therefore, compensation 1s by law
attached to the office, none can

be recovered. A person who accepts
an office to which no compensation
is attached 1is presumed to undertake
to serve gratuitously, and he cannot
recover anything upon the ground of
an implied contract to pay what the
service 1s worth,' # & # 3

"In Bank ve Refrigerating Coe., 236
Mo. 414, Brm‘ Je, speaking for the
court, says: 'When the law requires
a specifiec service to be performed
by a publie officer, he must perform
that service regardless of whether
any provision has been made to paly
him for same.'

"Not only is the right to coppensa-
tion dependent upon statute, but the
method or particular mode provided
by statute must be acceptede On this
point the Kansas City Court of Appeals
says: 'It secms the general rule in
thls country, as announced by the de-
cisions and %oxtvriteru, that the
rendition of services by a public of=-
ficer is to be deemed gratuiltous,
unless a2 compensation therefor is
provided by statute. #nd further,
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it seems well settled that if the
statute provides compensation in a
particular mode or manner, then the
officer is confined to that manner
and 18 entitled to no bther or fur‘hor
compensation, or to any different

mode of securing the mame. = & = #,"

And at page 29 the Court says:

"As the Legislature may fix such
compensation to a publie office as

it sees fit, or none at all, we can
see no constitutional objection to
1ts attaching such conditions as it
deems proper to the payment of the
compensetion, such conditions to be
binding upon any one who thereafter
enters upon such offl ce and performs
its duties. As stated above, the
componsation has no reletion to the
amount or value of the service. There
can be no application of the doctrine
of quantum meruite. The officer takes
the office cum onere. Having aée
cepted it with the conditions imposed
by the Legislature, upon whose will
he must depend for any compensation
at all, he cannot afterwards chal-
lenge the power of the Legislature

to impose such conditions. & 2 % #."

. In the case of King ves. Riverland Levee District,
roported at 279 5. We 195, the Court says, le ce. 196:

"It is no longer open to question
but that compensation to a publie
officer is a matter of statute and
not of contract, and that compen-
sation exists, if 1t exists at all,
zolely as the creation of the law
and then is incidental to the of-
ficee* % +# # o Iurthermore, our
Supreme Court has cited with approval
the statement of the gemeral rule to
be found in State ex rel. Wedeking
ve lMeCracken, 60 lio. App. loc. cit,
666, to the effect that the rendi-
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tion of services by a public of-
flcer ie to be deemed gratutious
unless a compensation therefor is
provided by statute, and that if
by statute compensation iz provided
for in a particular mode or manner,
then the officer is confined to
that manner and is entitled to no
other or further compensation, or
to any different mode of securing
the same,"

There seems to be no doubt but what every fee
suthorized or collected by the county clerk under any
of the foregoing sections should be turned into the
county treasury, unless i1t be those authorized under
Sectlion 82863, He S. jloe 1929, and under Sectlion 10171
Re Se Noe 1929, the former of which specifically states
that the eclerk is not required to account for it in his
quarterly or annual statemsent, and the latter of which
ia a statute more in the nature of provided expenses
incurred by the party delivering the election returns,
than 1t 1s in the nature of a fee statute, though it
denominates such five cents primarily as compensatione.
The trite, and sometimes comprehensive and forceful ex-
pression that "A rose smells just as sweet by any other
neme" comes to our mind when arriving at the bellef and
conclusion that this lstter section merly provides ex-
pense money for delivering the electlon returns, as in
sald section providede.

Section 11814, Laws.of Missouri, 1933, p. 372, pro-
vides:

"It shall be the duty of the clerks
of all courts of record to charge
and collect, in all cases, every
fee aceruing to thelr offices under
the provisions of sections 11785,
11787, and 11788, or of any other
statute, 3 3% #,"

The county court is a court of record and would
seem to come within this statute. Said section further
provides:

" 4 % #And quarterly such clerk
shall pay into the county treasury
the amount of any fees collected
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in excess of the sums permitted
to be retained for services and
pay of deputies and assistants,
and every clerk shall be liable
on his official bond for any fees
colleeted and not accounted for
by him as provided by lawe¥ + #"

QOIQJJUSIQ.

It is our opinion that the county clerk of your
county should colleect all the fees authorized by the
foregoing or any other statutes which provide for the
collection of fees by him, but that none of those fees
belong to him except those collected under the provisions
of Section 8253 and Seetlon 10171, and that 1t is his
further duty to return all such fees and to account for
such fees to the county, (the above last two sections
excepted) and that bearing in mind the foregoing, that
the county clerk's office is on a lalar{ basis, the
amount of which salary was fixed and determined Ly the
1933 Act of the Leglslature above set forthe

Yours very truly

DRAKE WATSON

Assi stant Attorney Generale.
APPROVED:

Je L. TAYLOR
(Acting) Attorney Generale.
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