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SALARIES- -FEES- -COUNT:Y C~KS : County Cl erks shall 
account for all fees except two, and only r ece i ve 
salar y fixed by 1933 Act. 

December l o, 193 6 . 

HonoraL1e J . R. Ol i ver 
Clerk of t h e Count y Court 
Dunklin County 
Kennett, Mis souri 

Dear Sir: 

\lo acknowledge r eceipt of your i nquiry which is 
as fo llows z 

"Section 11811, 1033, Statutes pro­
vide that ' The afigregate am~unt of 
fees that any cl erk of the County 
Court under Articl e s 2 and 3 of this 
Chapt er shall be allowed to rota~ 
f or any one y ear's serv ice shall not 
i n any caBo exceed the amount here­
inafter s ot out . • • • • • • • • • 
in counties having a population of 
30, 000 and l e ss t han 70, 000 persona 
t he c l erks shall be allowed to re-
·tain \ 2500. 00 f or themselves, • • • 

' • • • • • 

''3oct lon 11781 sets out tho f oes of 
County c l erks which is apnarent1~ 
allowed them undor s ection 11811. 
The gr ea t t'lr amount of r oes earned by 
a Count~ Cl erk are provided for in 
other chapters of the Statutes and 
under articl es other than those 
referred to i n the aforesaid Articles . 

"The following sections include a 
number of those not mentioned in 
s ection 11781z 5048, 12891, 12886, 
9085, 1356~, 12874, 10879, 10171, 
8253, 10106, 9117, 10086, 7955, 
13492, 136191 f or taxati on feoa , 
9262, 9877 (L933 l aws) , 10007 

' 
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(1933 l aws) 10081 and 10111, 711, 
8079 and 8194, 9945 ( 1933 .uaws) and 
9955 (1933 l aws) . 

"I am particularly inter ested in 
t ho tee provided in Section ~0081 
and 10111 1929 s tatutes for assess­
ing merchants and manufacturing 
companies in Countie s under Town­
ship organization. They would s eem 
to mo to bo non accountable toea 
i nasmuch as they are earned b7 
virtue of tho fact t hat the County 
Clerk is an ex of ficio assessor in 
count i es under township organization 
so f ar as his duties with r ef erence 
to assessing morchanta and manufact­
uring companies are con~erned. 

"Will you kindly advise which of 
the foes accruing under the above 
s ect i ons a ro non accountable? 

Sec tion 11812 Laws of Missouri, 1933 P• 371 ~ 
re!'er-s to the depu~ios and thei r eotme naation in tf. 
circuit clerk's office, and states that ev ory order 
permit ting said clerk to ap""JJint a deput,- ahall tix 
the compensation, etc., and "Lvery such order shall 
be enter ed or r ecord, and a cer tified cony thoreot 
shall be filed in the office of the county clerk• " J 

Section 11814• R. s. Mo • 1929• 1n8of ar as it 
affects the county clerk• requires the circuit clerk 
to :f'ile w1 th the count,- clerk a report of al.l f ees · 
charged and accruing to his office dur ing such mont~ 
eta,, and r equires the circuit clerk t o f ile with the 
county clerk dupl icate receipts of the f ees collected 
and paid the county treasurer. These s ect ions do not 
de signa to any f eo t ho. t may be charged by the count 7 
clerk f or tho doing of the things above set f orth. 

Section 11781, R. s . !!o • 1929• 1s tho general fee 
stat ute authorizing the county clerk to make charges. 

Se ction 12891- R. s. 0 • 1929,- provides that the 
county clerk shall issue certain certif icates with re­
f or ence to wolf bounties_ etc., and be "shall be entitled 
to a foo of f1f"teon cents, to be paid by- the part1.&a to 
whom the certificates aro i ssued." 
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~action 12886, R. s . uo. 1929~ says tho clerk 
"shall be allowed twenty- five cents for each affida­
vit" etc . , with r eference to bounties. 

Soct1on 9085, R. s . tb . 1~29, authorizes such 
clerk to coll ect certain fees under tbe articl e deal­
ing with chiropody. 

Section 13563, ~. ~. Mo. 1929, authorizes tbe 
clerk to collect certain t ees f or certi.ficatea or 
r egistration as to dental matters . 

Section 12874, R. s . Mo. 1929• is n similar l aw 
with r ot er ence to the collection of dog tax. 

Section 10879, R. s. flo. 1Q29• provides that tbe 
county cl erk shall receive certa in t ees f or fi l ing 
papers rel ating to drainage or levy districts, and f or 
iosuing sub~ocnas. etc . 

Scc+ion 10171 , H. o. Mo. 1929, has to do with 
allowances to the clerk for sending or eonvftying the 
r eturns of any s enatorial election into any other 
county in the district as occas i on may r equire. and 
al so fixes the co~pcnsation "to any messenger who may 
Lo employed to convey the r eturns of any election re­
quired by law t o be made to the secretary of state. at 
the rate of five conts per milo, goins and r eturning . " 

Section 10106, R. s . Mo . 1929, has to do with ped­
dl ers' l icens es and authorizes the county clerk to col­
l ect a fee o!' ..,2 . 00 for recording the license, etc. 

Section 10086, R. s . Mo. 1929• as to merchants' 
taxes states the collector shall "at t he time or de­
l ivering such license, collect tho sum ot fifty cents, 
the foe heroin all~wed t o tbe clerk for issuing t he 
same, and twenty- f ive cents each f or the bond and 
statement to be retained by the collector as his teo 
for f'urnishing tho same." 

Section 13492, R. s . Mo. 1929, provi des a fee or 
vl • OO for r egistration, fil1ng and certificate as to 
nuraea registering. 

Section 13519. R. S. 'O• 1929, provides a f ee f or 
the r egistr ation ot osteopathic ?h181ciana . 

Section 10007, H . s . uo . ~929, prescribes the fee 
allowed officers in the taxation and collection of the 
r evenue. 
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Sect ion 10081, Laws of Missouri, 1931, P• 3 60, 
provides certain fees to the county clerk with re­
ference to the merchant' s tax, and among other things 
provides 

"~t- ·:} ~t- * Af't or the county board or 
equalizat ion shall havo compl eted 
t he equaliza tion o£ such statements, 
the clerk of tho county court shall 
oxtend on such book all proper taxes 
at the same rate as assessed f or tbe 
ttme on real eBt ate, and he shall, 
on or before the f 1rst day ot Oct­
ober thereafter, make out aDd de­
l iver to the collector a copy of 
such book. oroperl y certified, and 
take the r eceipt of the ~ol~ctor 
there~or, which r eceitt; shall specify 
t he aggregate amount or each k ind or 
taxes due thereon , and the cle rk 
shall charge the eo1loct or with tbe 
amount of such taxes J and sueh e~erk 
shall r eceive as compensation for 
making sueh tax book, copy. f111ng 
statements, and certifying to same. 
t he sum of six cents for each name 
or firm, one-bal.t payable by tba 
county, the other by the state. * ·:l-
~E- * ·t'! 

Section 10111, R. ~ . Mo. 1929, has to do with manu­
.&.aet urer's tax, and sa,.a that the county clerk shall 
r eceive as compensation for making the tax book. copy, 
fi ling statements,. &nd certifying to same, t he sum or 
six cents tor each name or :firm, one- halt pa,-able by 
t he county, tho other b7 tho state. 

Section 5048, R. ~. Mo •. 1 929, prescribes a tee to 
t he county clerk f or recording a mark under tbe article 
on booming and rafting companies. 

Section 'llll.. R. s. l1~o. 1929,. says that certain 
~1c1pal1t1ca shall by ordinane~ f i x compensation "to t he 
county clerk f or certifying and transmitting an abstract 
ot the property within towns made taxable tor state pur­
poses. 

Sect i on 8253, R. s. Mo. 1929 , providea a~ee to 
county clarke under the fish and game law, and baa this 
further prov1e1on: 
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.. -: . .;} * * which said tee ot titteen 
cents • paid to said clerks shall be 
retained b~ them for such services. 
aDd said clerks are not required to 
account for the same 1n their quart­
erly or annual statements of tees • 
.... • ;:s. * .,~." 

~ection 7955, R. s . Mo. 1929~ provides a t ee to 
the county cle rk f or issuing a permit to move a bouse. 

Section 9262, n. s . lio . 1929• provides compensation 
to tbe county cle~k for every one hundred figures in tbe 
school tax column on the general tax book. 

Section 9117, H. s . Uo . 1929, provides a f ee to 
tbe county clerk for recording licenses from tbe State 
Board of Health. 

Section 9877, R. ~. Mo . 1929, provides compensation 
to the county clerk for making out the tax book. 

Section 8079, R. s. Mo . 1929. provides compensation 
to the county clerk for issuing and attesting special 
tax billa, aa does also Section 8194. 

Section 9946, H. s . Mo · 1929• provides compensation 
f or the county el.erk for making the back ta.x book. 

Your inquiry is not as to what toes the county clerk 
is entitled to charge, although the multiple of sections 

./you have enquired about r oter primaril y to the authorit7 
of the county clerk, as such, to chArge and collect such 
fees rather than the authority of the county clerk to 
retain, as his personal compensat i on, such tees when ao 
collected. It by no meana follows that tho county clerk 
or other officers authorized to collect. or charged with 
the duty ot collecting tees, 1a thereby authorized to . 
retain as his own money or compensation such tees, wben 
collected, and tho above sections which 70u mentioned~ 
in your inquiry are reterred to in this opinion in barest 
outline only for such little light as they throw upon tbe 
interpretation of section 11811, Laws o~ Missouri, 1933• 
P • 3'70, which 1n part providee: 
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"~· .;,. ~f. ·.:t-in cobntiea having a pop­
ulat ion of 30. 000 and less than 
70. 000 persons. the clorka sha~l 
be allowed tp retain ~ 2500.00 for 
tboms elvos,. and shall be allowed 
to pa~ for de puties and assist ants 
~00.00; ~· •. ;. * ~. " 

We a ssume that your county bas a population between 
30 000 and 70. 000 people• This law passed 1n 1933 is a 
later expression of the leg islative will than the statutes 
mentioned in your inquiry. and should bo givon f'ull force 
and meaning. Lvery statute conferring upon an officer 
authority to collect a reo as his eom~enaation !hould be 
strictly construed. 

In tbe caso or State ex rel. Troll vs . Brown. 146 
Mo. 401,. 1. c . 406,. the Supre.e Court of this Stat e says& 

"It is well s ettled that no of-
ficer is entitled to tees of an~ 
kind unl.ess provided for by statute. 
and being sololy of statutor7 right, 
statutes allowing the same must be 
strictly construed. State ex rel. 
v . afford. 116 ~o. 220; Sbed vs . 
RaUroad. 67 t:o. 687; Gammon v. 
Lata~ette Co •• 7 6 Mo. 675 . In tbe 
case last cited it is saids ' Tbe 
right of a public officer to toea 
is derived from the statute. He 
is 6ntitled to no foes for services 
he may perform as such off icer. ~­
l ees the statute givesit . When the 
statute fails to provide a teo f or 
services he is r equired to perform 
as a public officer. ho baa no 
clatm ~pon the state for compensa­
tion for such s ervices . ' William. 
v. Chariton co., 85 Mo. 645. " 

In the cue of State ex rel. vs . Gordon, 245 l.!o. 12, 
1 . c . 27, the SUpreme Court of this State declar&s as 
follows: 

"Compenaat i on to a public offi cer 
is a matter of statute. not ot 
contract; and 1t does not depend 
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upon the amount or value ot ser­
vices performed. but is incidental 
to the ot'fice. 

"Throop on Public Offi cera {Sec. 
4 4S) sayas 'It bas been often held, 
t hat an ot"ticer's right to his com­
pensation doe s not grow out of a 
contDact between him and the State. 
The compensation belongs to the ot­
ticer. as an incident of his otf1ce, 
and he is entitled to 1t. not by 
f orce of any contract. but becaU8e 
t he law attaches 1 t to tbe off ice.' 

"Mechem on PUblic of fices and at­
f leers saya: ' Sec. 856. Unless. 
t herefore, compensation is by law 
attached to tho office, none can 
be recovered. A person Who accepta 
an office to which no compensation 
is attached is pr esumed to undertake 
t o serve gratuitously, and he cannot 
recover anything upon the ground of 
an implied contract to pay what tbe 
s ervice i a worth. r .. ,. ~} "~ * 
"In Dank v . Refrigerating Co., 236 
Mo. 414, Brown, J •, speaking for tbe 
court. sayas ' When tbe · law requires 
a epec1f1c service to be performed 
by a public officer. he must perform 
that s ervice r egardl'ess ot whether 
aJl7 provision has bem made to palJ 
him for same. ' 

nNot only i s the right t o eo.pensa­
tion depondont upon atatute. but the 
method or particular mode provided 
by stat ute must be accepted. On this 
point the Kansas City Court of Appeals 
aaya: ' It seems the geDeral rul.e in 
thi• country, a a announced b7 tbe de­
cisions and textwr1ters. tbat t~ 
rendition of s ervices by a publio or­
f leer i s to be deemed gratu1toua, 
unless a compensation tbere~oP 111 
pro~1ded by statute. Aftd further, 

1 
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it seema wel l settled that if the 
statute provides compensation in a 
particular modo or manner. then the 
orricer 1s conffned t o that manner, 
and 1s entit l ed t o no bt her or further 
compensation, or to any d i l ferent 
mode of s ecuring tho IUllDB• ..; ~ ->t- ~!- *•" 

And at pace 29 the Court says: 

"As the Legislat ure nay fix such 
compensation t o a public office as 
it sees f' it, or none at a ll, we can 
s ee no constitutional ob j ection to 
its attaching such conditions as it 
deems proper to the po.yment ot the 
compensation, such conditions to be 
binding upon any one who thereafter 
entors upon such offl ce and uertorms 
its duties. As stated above, tbe 
compensation baa no relation to tbe 
amount or value ot the s ervice. There 
can be no a pplication ot the doctrine 
of quantum "meruit• Th e off icor takes 
t he office cum onore. Having ac­
eeptod 1t with the conditions imposed 
by tho Legislature, upon ~ose will 
bo must depend for any compensat ion 
at all, h e darmot att erwards chal­
l enge the power of tbe Le~alature 
t o impose such conditions •. -~ ~~ * *•" 

In t he case of King vs. R1verland Levee b1str1ct, 
r eported at 279 s. w. 195, the Court says, 1. c. 196: 

"It is no longer open to que~tion 
but t hat compensat ion to a public 
officer is a matter ot stat ute and 
not of contract, and that compe~ 
sat ion exists, if it exists at al1, 
~ololy as tbo creation of the law 
and t hen is inciden tal to the or­
flee • .;~o * ..;~ ;;. . l<'urthermore, our 
Supreme Court has cited with approval 
the at a temen t of the gm eral rule to 
be found in State ex rel. Wedeking 
v. cCracken, 60 Mo. App. loc. cit, 
656# to the effect that tho rondi-
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tion of s orvices by a public of­
f icer is to he deemed gratutioue 
unless a compensation tbereror 1s 
provided by statute. and that if 
by s~atute compensation is provided 
for in a partioular· mode or manner, 
t hen the officer is confined to 
t bat manner and is entitled to no 
other or further compen sation, or 
to any different mode of securing 
the same ." 

There s eems to be no doubt but what every fee 
authorized or collected by the county clerk under any 
of the f oregoing s ections shoul d be turned into tbe 
county t reas·U%7, unless it be those authorized under 
Sect ion 8253, H. s . Mo. 1929, and under Section 1 0171 
H. s . .Mo. 1929, the f'ormer of which specifically states 
that the clerk is not r equired to account f'or it in his 
quarterly or annual s t a tement, and t he lat ter of which 
i s a statute more in the nat ure of provided expenses 
incurred by t bs party delivering the election r eturns, 
than it is in the na t ure of a tee statute, though it 
denominat~s such f ive cent s primarily as compensat ion. 
The trite , and sometimes comprehensive and forceful ex­
pression that "A rose smells jus t as enreet by an)' other 
name" comes to our mind when arriving at the belief aDd 
conclusion that tbds lat t er section merly provides ex­
pense money for delivering tho elect ion r eturns, aa in 
said section provided. 

Section 11814. Laws . of Missouri, 1933, P• 372, pro­
vides: 

"It shall be the duty of the clerks 
of all courts of record to charge 
and collect, in all cases, every 
fee accruing to their of fices under 
the provisions of sections 11785, 
1178~, and 11788, or of any other 
statute, ~l- .;~o -11- -!fo e" 

The county court is a court of record and would 
seem to come within this statute. Said section further 
provides: 

" -11- -!~ ~:- *And quarterly such clerk 
shall pay into the county treasury 
the amount of any fees collected 
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in excess of the suma permitted 
to be retained for services and 
pay of deputies and assistants. 
and overy clerk shall be liable 
on his official bond f or any f eea 
collected and not accounted for 
by htm as provided by law.~ * *" 

CONCLUSION. 

It is our oninion that the county clerk of your 
count7 Should collect all the tees authorized by the 
f oregoing or an7 othor statutes which provide for the 
collection or fees by htm, t ut that none of those feoa 
belong to htm except those collected under the provisiona 
of Soct1on 8253 and Section 10171, and t hat it is hie 
further duty to return all such foes and to account tor 
such tees to t he county. (the above last two sections 
excepted} and t hat b earing in mind t he foregoing, that 
the count7 cl.erk 's office is on a sala1'7 basia_ t be 
amount of which salary was !'1xed aDd determined by t he 
19S3 Act of the .LeGislature abovo set forth. 

Yours very tru1y. 

DRAKE WATSON 
Assi stant Attorney General. 

APPRO/ED t 

J. E · TAYL<E 
(Acting) Attorney General. 
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