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INSURA~CF t Joint stock companies doing busine ss under Sec . 5793 , 

R. s. Uo . 1929 may not issue participating _ol icies . 
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Honorable R. F . O ' ~alley , 
Superintendent of Insurance , 
Jefferson City , Missouri . 

Dear Sirs 

This department is i n re ce ipt of your let t e r of July 
9 , r equesting an opinion as to t he f ollowing : 

"* * * May a jo int stock i nsur 
ance company , organized or l icensed 
to t r ansact business under t he 
provisi ons of Articl e 6 of Chapter 
37, Revised Statut es of Missouri, 
1929 , issue a participati ng policy 
covering ri sks t hat may , under the 
provisions of this article , be the 
subject of i nsurance? ~:· .. '~- -:~ * " 

Section 5796 of Article VI, Chapter 37 , Revised Statutes 
of Missouri , 1929 , provides in part as fol l owsz 

"Corporat ions may be formed for the 
purpose of doing business mentioned 
in t he f irst class or division named 
i n Sect ion 5793 either on the stock 
or mutual plan and for tne purpose 
Of doing t he bu s iness mentioned in 
t he second and third classes or d iv
isions on the stock plan * * * ~ ; 
and it shall not be lawful for any 
corporation so formed to do business 
on any other plan than that upon 
wh ich it is organ ized * * ~~ ; " 

The Legisl at ive intent is t here by made clear . Corpora
tie rs organized for d oing business under t he fi r st class named in 
Sect ion 5793 must be f ormed either on the s tock or mutual plans , 
and not bot h , and co rporations formed for doing business under the 
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second and t h ird classes must be formed onl y on t he s t o ck clan . 
We believe t hat t he Gener a l Asse~bly i ntended that corpo r ations 
doing bus iness on t he stock olan shoul d be cor porat i on s owned 
and con~1 1 1~d entir ely by the stock- hol cer s and iP neithe r t he 
management nor the pr ofits of whi ch the po l icy- holders partici 
pate . 

While it is t rue t hat our laws relati~~ to life 
insurance per~~t the issuance of participating and non - participating 
policies , that pr inciple does not a~ ply a a well to fi re insur ance 
compamies , and t he r eason t her efor may be that while science 
ha s conquer ed t he terribl e plagues and epi demics of t he past and 
has made human l ife more s tab1e than it eve r was before , science 
ha s n ot yet been abl e to devise a means a gai n st devaotating 
conflagrations * * * " General Insurance Co . of America v . Hamm , 
57 p. ( 2d) 671. We are there fore of t he opinion.that by r eason 
of Sect ion 5796 R. S. Mo . 1929 , a jo i nt stock company do ing 
business under ~ec . 5793 may not is s ue part icipating policies of 
insurance , and t ~e opini ~n of t he forme r Attor ney General dated 
April 30, 1929 is erroneous a nd he r eby overruled . 

There is another reason , howeve r, and a more i mportant 
r eason from the viewpoint of public policy why the s e joint stock 
compa ni es doing busines s u nder Section 5793 may not issue parti 
cipating pol icies , and that is becaus e such compl nie s are sub j ect 
to the fire ratin~ l aw of t his s t a te , Arti cl e VIII , Chapter 37 , 
Revised Sta t es of Missouri, 1929 , and for such companies t o 
is sue parti cipating polic ies would di sturb t he r a te f ilings of 
these companies and would onstitut e a positive violat i on of the 
spirit a nd le t t er of ou r law. 

Ther e is no question but th~t the buslnessof insur
ance is so far a f fe cted wi th t he puolic i r t e r e sts as to justify 
l egisl ative r e gul ation of its rates . In t he case of German 
Alliance Insurance ~ompany v . Lewis , 233 u. s . 389 , ~r . Just ice 
McKenna said Z 

"It is manifest t ha t the r ates 
of insurance which it becomes 
necessary for insur ance companies 
to cha r ge depend upon the pr e 
miums received and l osses 
sust ained by them ; to t he end 
t hat insurance r a tes shall 
operate equitabl y , t he Legisla
ture has * * * * pr ovided 
a gainst di s criminat ion . It is 
import ant both to pr eserve the 
sol vency of i nsurance compar. ies 
and for the equi tabl e a pplication 
of t he rates char ged f or i nsur-
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an ce , t hat such rates shall 
be dete r i ned upon scientifi
cally ." 

In the r e cen t case of General I nsurnnce Company of 
America v . Hamm , decided by the Supreme Court of Wyoming May 5 , 
1936, t he precise question h t:.r·e involved VIas pas ed upon by 
that Court . The Insurance Commissioner of Wyoming had taken t i e 
position t hat a stock company had no right to issue a policy 
providing for the participation in t he earnings of t he company . 
The Court , afte r sustaining the position of t he I nsurance Com
missioner on statutory grounds , said: 

"* * * * The j udgment must be 
reversed for another reason, Sub
divi sion 9 of Section 57- 216 , Rev . 
St . 1931 , provides t hat ' Any varia
tion of any company or insurer from 
t he schedule of rates established and 
ma 'ntained by the bureau which it 
maint ins , or of which it is a member , 
shall be uniform in its application 
to all of t he risks in t he class 
for which t h e variation is made ' etc . 

"The provision was under considerat ion 
by the Supreme Cou r·t of Ohio in t he case 
of General I nsurance Co . et al v . 
Bowen, 130 o.s . 82 , 196 N. E. 774, in 
whiCh t he plaintiff in t his case was 
one of t r e plaintiffs. It wrote , in 
the St ate of Ohio, a policy which in 
effect was a one year policy, a t t he 
same annual rate as a straight five- year 
polic) , thus reducing t he cost t hereof . 
The court held tha t this resulted in 
a differ ent annual rate for the same 
risk or similar risks in t he same 
class in violation of t he law provid
ing t hat any deviation 'shall be uniform 
in its application to all of t he risks 
in the class for whiCh the var iation 
is made .' The result in that case would 
fol low in this , if participating 
policy- holders were to r e ceive wha t would 
substantially be a rebate from a parti
cipating fund, a rebat e which would 
not pply to other policies. We t h ink 
that the holding of the Ohio cour t shou l d 
be applied here . 
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" \1e need n ot de t ermine whether 
or not a d i fferent r ule should 
appl y in case the pl ainti ff would 
i ssue all of its polici es in thi s 
state a s partici pa ting pol icie s . 
The pe tition al l eges merely that 
plai ntiff 'i s now pr epar ed t o 
i ssue policies * * * to carry, 
on said policies , ' the endorse
ment mentioned in the s t a tement 
of facta herein . Presumably it i s 
now writing non-par tici pa ting 
policies, and to l eave the judg
ment herein s tand would mean that 
the company could write one or the 
other as it plea sed . That woul d 
viol ate t he spirit of the law. We 
might say f urther , that on account 
of the uncertainty of the amount 
of any rebate on any policy, and the 
probable differences in amounts , if 
any, to be distributed in any one 
year , an inquiry mi ght well b e raised 
as to whether the uniformity contem
pl ated by the statute could be 
effected under any such participating 
policy as t he pl aintiff proposes t o 
i ssue . We need not , however , 
determine that point . " 

CONCLUSION 

In viewof t he f oregoing, it i s t he opinion of this 
department that a joint s tock company doing business under 8eo
tion 5793, Revised St a t utes of Missour i 1929 may not i ssue 
participating policies for the fol l owing rea sons: 

(1) Because it was t he intention of the Legi sl a ture 
in enacting section 5796, R. s . Mo. 1929 , to prohibit such 
compani~s from issuing par tici pating policies; and 

(2) That such compani es are subject to the f ire 
r ating l aw of this State, Article VIII, Chapter 37 , R. s . Mo. 1929 , 
and for such companie s to i ssue partici pating policie s would 
disturb the rate filing of such companie s and would constitute 
a positive viol ation of the spirit and l e tter of the fir e rating 
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l aw; and for t he furt her reason t hat in view of t r e uncertainty 
of t he amount of any reb te on any pol icy and t he probable 
differences in amounts , it is doubtful if t he unifor mity contem
plated by the statute coul d be aff ected. 

APPROVED: 

ROY MoKITTRI 'K, 
Attorney General . 

JWH : AH 

r espectfully submitted 

J OHN \\ • HO .r l . .AN, Jr . , 
As sistant Attorney ueneral . 


