PLNAL INSTITUTIONS: Void orders of a Court have no legal
force in determining the place of
imorisonmente.
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Chief Clerk
Board of Pardons and Paroles
Jefferson City, Missourl

Dear S5ir:

VWie acknowledge your r equest for an opinion dated
May 21, 1936, which reads as follows:

"We have & girl et Chillicothe,
Missouri, named Evelyn Lamberte.

In the January term of the Circuit
Court of Cape Girardeau County, and
on January 6, 1936, her commitment
papers show fnat she was sentenced
to '"two years in the State Peniten- .
tlary', and on the same date the com=
miernt papers show the following
order:

" '"That on account of defendant being
eighteen (18) years of age, she, the
said d efendant be eonfined in the
Industrial Home for Girls at Chilli-
cothe, Mlssouri.'

"This girl was received at Chillicothe
under the above commitment on January
9, 1936, but since then has shown
herself to be incorrigible and she
repeatedly tries to fun away and ine
duce ovher girls to run away with
here. She was elghteen years old
when her offense was committed. She.
is now nineteen years of a ge. She is
‘a very disturbing element among other
inmates and has threatened violence
to the of flicerse

"In the April term of the Circuit Court
of Cepe Girardeau County, on May 13,
1936, the Court made an order that
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'tvelyn Lambert be removed from the
Industrial Home for Girls and that
she be confined in the Missourl State

her sentence.'

"Under t he original commitment and
subsequent order of removal, would
it be legal to transfer the girl to
the Penitentiary?

"If said original commitment and order
of removal do not legally authorize

a transfer, pleas advise what pro-
cedure can be taken in order to effect
her transfer in a legal way."

Section 8364 R« Se Mo. 1929, pertains to the State
Industrial Home for Girls and specificdlly designates
the Court's jurisdiection to commit persons to the in-
We quote a part of said section.

stitution.

Cape Girardeau County 1s a county of less than 50,000
inhabitants. Sectlon 14162 R. S. lio. 1929, provides in part
as follows:

"The Cape Girardeau court of common
pleas and all circult courts in
counties less than 50,000 population
shall have original jurisdiction of

all cases coming within the terms of
this article. The proceedings of the
court in such cases shall be entered

in a book or bocks kept for that

pose, and known as the juvenile records,
and the court shall be known as the
Cape Girardeau court of common pleas
and the circuit court, and may for
convenience be called the juvenile
courte The clerk of the Cape Girardeau
court of common pleas and the clerk

of the eircuit court in such counties,
shall :.ct as the clerk of the juvenile
court.
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In the case of State ve CGregori 318 lio. 8983 2 S.W.
(2d) 747, le ce. 749, our Supreme Court said:

"Suffice it to say, whether 1t is

a division of the circuit court or

a separate and distinet tribuna

it is contemplated that only chi
subject to the provisions of the act,
are to be cared for or proceeded
against therein, for it is limited
to children coming within its scopee.

"The Juvenile Court Act, so called,
subjects to its jJurisdiction anly
minors under a certain age. Juris-
diction over others beyond the age
limit prescribed by the act is by
implication deniede The question
before us 1s not the right to try
a child within the age limit in the
Juvenile court for ecrime, but the -
Jurisdiction of the Juvenile court,
relative to a criminal charge, over
another without the age limite. As
we have ruled, the Juvenile Court
Aect apnlies to children 16 years of
age and under, that 1is, under the
e of 17 years. As defeniant was
17 years of age, the juvenile court
was without jurisdiction to try hime
His status remained that of any
other citizen, tobe tried by the
court hnvingejurisdiction of eriminal
offensese. ction 2436, Revised
st.Eutea 1919, provides:

*The circult courts in the
respective counties in which
they may be held shall have
power and jurisdiction as
follows: irst ==as courts

of law, in ell criminal cases
which shall not be otherwise
provided for by law.'

"We know of no enactment otherwise
providing for a court to try a per=-
son, 17 years of age, for murder
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in the first degree. Defendant, 17
years of age according to the record,
was not subject to the jurisdiection
of the juvenile court, and that
court could not try him."

CONCLUSION.

Io are of the opinion that the provisions of Seetion
14162, supra, were not nvailable to prisoner, Lvel
Lambert n].lo'ing the Circuit Court ginmtion to try her
in the Juvenile Division of said Courte. Under the Gregori
ease, supra, her age precluded consideration of her case
in Juvenile Courte We are of the opinion that under tb
provisions of Section 8364 R.S. lio. 1929, !ltpl‘l.! no per-
son can be legally committed to the stnte Industrial
Home for Girls, except pursuant to a hearing in the Juv-
enile Division of the Circult Court, or a Juvenile Court.

The certified copy of the Judgment and sentance
upon which sal d prisoner 1s now held in the Induws trial
Home for Girls, which you submitted with your request,
shows on its face that the proceedings had inst
E\mls: bgmbert were in the Circuit Court of Cape Cirard-

unty, and that she was prosecuted under the general

laws of this State prohibiting and shing for carrying
concealed weapens. Such being the faet, the Circuit
Court's sentence to two years in the State Penitentiary
is a governing binding sentence in her cause. That por-
tion of the commitment which speaks of confinement in the
State Industrial Home for Girls i1s a Court @rder rendered
beyond the jurisdiction of the Circuit Court in such
cases made and provided. It should be treated as mere
surplusage and should be disregarded by the Penal Boarde

We are of the opinion that Lvelyn Lambert should be
delivered and booked in the State Penitentiary under the
commitment now in the State Penltentiary under the com=-
mitment now Iin the hands of the Penal Boarde.

Hespectfully submitted

APPROVED:
WM. ORR SAWYERS
Assistant Attorney General.

(Acting) Att omq Generale.
WOS:H



