
SC.Ff00L S : Expend:-. ture s for furnishing and repairing school building 
is for school purposes; taxpayer Jnly has r ight to question 
levy .for legality; and other que s t .LotJ.s . 

_ r • J . H. uli ver 
C ler~ Lount y Cour t 
Dunkli n County 
lenne t t . , i r souri 

ve r ..-i r : 

:ta.rch 7 , 1936 . 

This i s to a cknowl edge your letter wherein you 
r equest our opinion on the following que s t ions: 

•r woul d . sugze s t t hat your opinion 
have t o do with the following qt' e s t i ons , 
However . if these que s t ions do not in 
y our opinion br ing out ~hat we have in 
mind please let u e know what questions 
we could a s k to clear up thi s point . 

"Lo expendituree for furn ishing . 
repairs . ins·,r ance and maintenance of 
school bui ldings f a ll in the l egal 
maximu~ for ' s chool purpose s ' ? 

"Can a rate be que stioned in that it 
wi ll raise more money than is nece s~ary 
f or ( 1) school purposee . ( ~ ) s inking · 
or interest fund, or (3 ) f or r epairing 
furni shing or er e ctinG buildings ! 

" ho bas t he power t o deter~ine whe t her 
or not a rate is excessive or ill egal ': 

"If s u~h an i llegal or exce~sive rate 
is certified t o the County Cl erk , and by 
h im extended on the tax books , does such 
an illegal or exce ~sive rate gai n valid ity 
b y t he lapse of time ' " 

, 
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I . 

Do expenditures for furnishl n 2, 
repairs , insur ance and maintenanc e 
of school buildings-rill in the 
Iegai maxi mum for f f'CliOOl- purpose s ' ·t 

The Constit ut ion of Mis souri , Section 11 , \r ti cle X, 
specifies t he maximum rates that school di s t rict s may charge 
f or school purposes; the pert inent part of said constitut i onal 
provi s ion being as follows: 

"For school purposes in districts com­
posed of citie ~ whic h have one hundred 
t housand inhabit ants or more , t he annual 
r ate on pr opert y s hall no t exceed sixty 
cent s on the hundred dollars va l ua tion 
and i n other districts f ort y cents on the 
hundred dollars valuat ion : "rovided, 
The aforesaid annual r ates f or school 
pur poses may be increa sed, in districts 
for med of cities and t owns , to an amount 
not to exceed one dollar on the hundred 
dol l ars valua t ion, and i n other districts 
t o an amount not to exceed sixt y - five 
cents on t he hundred dollars valuat i on , 
on t he condition that a ma jority of the 
voters Tlho a r e t ax- payers , voting a t an 
election held t o decide t he quest i on . 
vote for said increase . " 

You will not e that t he I egislature has divided school 
di stri cts int o two classifica t ions , namely, (1 ) distr i cts 
for med or cities and t owns , and (2) "ot her" districts . I f a 
district formed of c i t ies a nd t onne desires t o l evy a r ate 
of one dollar i t t akes a ma jority vote of the t axpayers voting 
a t the election t o do so , and if other districts desire t o 
levy a rate up t o sixty- five cents on the one hundred dollar s 
valua t ion , then it take s a ~joritJ vote or t he t axpayer s 
voting at the e l ection t o do so . ..hether . the sc hool d1 stric t 
be ei t her a c i t y or t own distri ct , or ot her !strict , s uch 
cannot exceed the r a tes f or "school purooses" orescribed by the 
Const itut i on . Jacobs et al. v . Caut horn et al., 24~ s. w. 343, 
1 . c . 345; Harr i ngt on v . llopkins e t al . , 231 s . ·· . 263 . 
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You will note t ha t the Const itution quoted aforesaid 
uses the words "annual rates for school purposes. ft and you 
reque3t whet her or not certain expenditures tall within the 
definiti on of the words "for school purposes ." 

The SUpreme Court of Missouri in Hudgins v. ·ooresville 
Consolidated School Dist •• 278 .s . w. 769 , defined the words 
" school purpoEe s" as follows ( 1 . c. 771): 

"The constitutional limi t a t ion in sec t ion 
11 . a s apclied t o a levy of taxe s by 
school dis t r i c t s, ~s reference t o the 
annual rate of such l (>vy for school pur ­
poses tor t hat year . ~ ' school tur?oses.' 
as t he ter:-r: is used in~e Cons£i u£lon . 
I s meant such a~l-ex~d!tures as are 
necessary~tfie c onduc or maintenance­
of the scliooYcriiriT t he year . C. & L H. co.-v: People, 163l~loc. cit. 621, 45 
N. E . 122 . The fixed rate in dis t.r i ct•• 
as a t bar . for school purposes, i s 40 cents 
on t he 100 valuation of the property of 
the dis t rict. This r a te may be incre~ s~4 
for t he same purpose . by a ma j ority vote 
of the people . to 65 cents on the 100 
valuat ion . These limit a tions , however . 
have no applica ti or. t o the crea tion of a 
debt for building pur poses and the equi p­
ment of such buildings a s may be erected. 
The J onstitution. in effect, so declares 
in providing t a t: 

" ' For the puroose of erecting oublic 
buildings * * * in school distr i cts the 
rate of taxat ion herein l imited may be 
incr ea sed when the r ate of such inc rease 
and t he purpose for which it i s intended 
shal l have been submitt ed t o a vote of 
t he peop~e . and t wo - thir ds of the qualified 
voters of such ~ * * school district, 
vot ing at s uch election , shall vote t herefor.'" 

Therefore , i t is our opinion that i f expendit ures for 
furnis~~ and repairing s c hool buildings are nece8sar y t o the 
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c onduct or ... ainten.1nce of the school durin.3 t he year, then 
such furnishing and repairinz is inc luded in the term 
"school purposes . " 

Note the language of the court en bane in Harrington 
v . Hopkins et al • • supra. when it construed section 11 of 
the Constitution: 

"The language of the section just quoted 
is t oo plain to need c onstruction. It 
l imits the collection of all taxe s in a 
school district such as this to 1 on the 
t lOO valuation for a ll school purposes; 
that is . the rate cannot be increased in 
such a district for all school purposes 
in a sum in excess 'of one do l lar on the 
hundred dollar s except for the purpose 
of erecting publ ic buildings • ' etc •• and 
there is no pretense t hat this 90 cents 
was voted for the purpose of erecting a 
school house , or other public buildings. 
but solela to retjir ~ furnish ! build­{ng alre 1 ~ ex!s ~ · In no sense can 
he wordsfurn1 sh lig ' and-,-rep:J.irin~T 

be c n s trued to mean the-Terection o 
nublic oU11d~s~s~ose words are 
used !n the ons ltuti<#t . " 

II . 

Can a rate be questioned in that it 
il"'l-rarie more money thanfsnecessary 
?0-r(f) seh0or~urDoses;-f2)sliik1~ 
orin erest fun • or (3) ?Or repalrng 
?Urnlshing .2!: er c Ung bulTciings. 

In our opinion a taxpayer may question a t ax levy. 
if he believes it is illegal . No other person is privileged 
t o r ai se t ha t question . and if the taxpayer doe s not, the 
l evy stands whether l egal or illegal . The taxpayer in order 
t o obtai n relief from an invalid tax levy would have t o 
resort t o a court of equity as was done in the cases of 
Harri03ton v . Hop~ine et al . and Jacobs v . Cauthorn e t al . , 
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supra . If a t axpayer c ompl a ins t o t he county court that 
a l e vy is i l l egal such court cannot grant r e lief t o the said 
t axpayer . 

In our opinion t o you . dated November 23 . 1935. we 
held t hat t he county court . in deter mining the rate for 
school purpose s on distributable oroperty of public ut i lities . 
must take t he average rate and not t he rate necessar y to 
operate t he schools . \:e quote from said opinion : 

"'l'he duty upon the county court is to take 
the average of the taxes l e vied i n all 
school districts and not the average of 
what mi ght be necessanto operate the 
schools. -:. . ·;~. ...... ·A- -; .. · ·,.· ·~: * .;". ..;,.. ·:~- ~· ... #'\ .. ~~- ·A 

n ' The only tb.fng the county c ourt has to 
do r elative t o fixing the rate of t axation 
for school purpose s against distributable 
pr operty of rai lroads and public utilities 
is t o t ake t he r ates levied in each district 
and add them together and strike an average. 
There i s a va st difference between what 
rates a r e l evied in each district and what 
rates may be n ecessary to oper ate the 
school . The sta t ute says •the severa l count y 
court s shall a scerta i n f r om the returns in 
t he office of t he county clerk the average 
~ of t axation l evied for school purposes . '" 

Thus it follows t hat i f only the circuit or appella te 
courts can ~rant relief t o a t a xpayer on an invalid tax l evy 
i t would not avai l said taxpayer anything to question the rate . 
except before sa id courts . Hence. we believe it unnecessar y 
t o answer the question of ncan a rate be questioned in t .ha t 
it will r aise mor e money than is necessa r y for " c~rtain 
school purposes. as t he mat wer must be done before the courts 
and is of no c oncern of t he county court or c ircuit clerk, 
as such are powerless to gr ant relief to a t axpayer upon his 
complai nt t hat more tax~ s are sought t han is ne cessa r y to 
operate t he schools. : e believe the taxpayers will not vote 

. more taxes t han absolutely necessary t o maintain the schools, 
and will keep wi t hin the constitutional limits . 
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III . 

"'ho baa t he power to deter"line whe t her 
or not !. rate is excessive 2!:. Illega!·? 

The a bove question ha s been answered under part I I 
above a nd we repeat that the circuit or appellate c ourts. only 
have t he power t o determine whether or not a rate is ill egal . 

IV. 

If S1.1ch an illegal or excessive rate 
rs C"e'i'tfif ed to tlie county c i erk . and 
£i him extendea ontbe tax books . doea 
s~cn-an i11ezal or exeeSirve rate gain 
Vii!TdTt'y by the !apse of tlme-r--

e ans~er t he abcve question by quoting from the 
decision in t he ca se of .th i te e t al . v . l3oyne et al •• 30 ;:> . • · 
(2d ) 791. wher ein the ~prinofield Court of Appeals sa id (1 . c . 
792 ) : 

"The purpose of this action is t o r e ­
strain t he colle cti on of all taxes 
l evi ed by the con solidated dist rict for 
school purposes for t he yea r 1927 . The 
poi t is made t ha t si nce t he c onsolidated 
district ~as not or ganized until after 
J .ne 30 • 1927 . it could not mai ntain 
school as a c onsolidated district and 
levy taxes therefor in t he school year 
1927 . e mention t his t o show t he legal 
que stion soUtiht t o be r~ised and have 
decided in this case . It is our opinion . 
however. that t he further facts shown 
by the record force us to the conclusion 
that plaintiffs have slept on t heir rights 
and t he delay in bringing suit to enforce 
t hem prevents their recovery in this 
action . * * * * * * * * * ~ * * * * ~ ~ 

It i s appirent that at t he t i me the suit 
was filed a c o n siderabl e part of the 
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APPROVT'D : . 

taxes must have been paid , and bef ore 
t he time of its de termination the greater 
portion would be paid . It is true , ~ a 
ur~ed by counsel for pl aintiff , that 
injt:ne t1on is a proper re1:1ed:t t o enjoin 
thecollection of t axes levied in excess 
of the rates allowed by the Constitution 
or without aut hority of l aw . But there 
are other conditions precedent to the 
proper exercise of such a remedy . In 
such cases the injury to the complain­
ing party rnust appear to be substantial . 
and not disproportionate to the relief 
sou~ht or t o the loss and inconvenience 
ot others and of the public , and the 
apalicntion * * * rnus t be seasonaoti 
rna e in Vie~ of al~e~ondltions . 
TTEllic s --;;r:e Our S":'T"-

Yours very truly • 

James L . HornBostel 
\ ssistant \ ttorney-General 

JuiD~ .· . H..., cAN. Jr ., 
(Acting) Attorney-General 
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