
.. COUNTY CLERK : 8 ~uestions relating to f ees • 

Februar y 14 , 1936. 

l!on. cT • .R. Ol i ver, 
Cl erk of County Court, 
Dunkl in Count y, 
Kennett, Lds souri . 

Dear dir : 

vome ti e us o t hi s departm&nt r eceived a lett er 
re~uestins nn opi nion on var i ous i t ems wi t h r e spect t o t he f ees 
of county clerks . In compl yi ng with your r equest, ~e shall 
undertake to d ivide t he quest ions as outlined i n your let ter. 

I 

"oection 12183 , 1929 s t atut es pro-
vi des an allo~nce t o be fixed by 
the Court t or various s ervices, 
specifically excepting sections 12145, 
12146 and 12147. vection 12161 pro­
vides for various duties to be per f or.med 
by t he county clerk. Noting t he afor e­
said exceptions, I am of t he opinion 
t hat I am permitted to charge five 
cents tor filing cancelled warrants . 
I s this char ge a1so a}plicable to 
tiling ot her vouchers pr esent ed by the 
Treasurer i n his settlements?" 

Article 8 , Chapt er 85, relating to county t reasurer s , 
funds and wa r r ants, cont a ins provisions rela tive to the duties 
of t he count y clerk , the principal sect i on being Jec. 12161, R.S. 
Mo . 1929, which provides: 

"It shall be the dut y of the clerk 
ot t he county court: Fi rst, to keep 
regular a ccounts be t ween t he treasurer 
and t he county, char gi ng him t her ein 
~ith all moneys J aid into the treasur,r, 
a nd crediting him wi th t he amount he 
may have disbursed bet ween the periods 



Hon. J • .• Oliver - 2- Feb . 14, 1936. 

' 
ot his respeotiTe settlements with 
the cour~; second, t o keep just 
account s bet ween the county and all 
persona, bodies politic and corporate , 
chargeable with moneys payable into 
t he county treasury , or t hat may 
become entitled t o r e ceiTe moneys 
t her e from; third , t o file and pr eserTe 
in hi s ottice all a ccounts, voucher s, 
and other paper s pertai ni ng to the 
settlement ot any a ccount to nhich the 
county shall be a par ty , copi es whereof , 
certified under the hand and s eal of 
t he clerk, shall be admitt ed in evidence 
in all courts of law and elsewhere; 
fourth , t o i ssue arrants on t he treas­
Ul7 tor all moneys order ed to be paid 
by the court, keep an abstra ct thereof, 
present t he same to the county court 
a t every r egula r t erm, balance and 
exhibi t t he a ccounts kept by him as 
often as requir ed by t he court, and 
keep his books and paper s at all times 
re~dy for t he inspection or t he same, 
or any judge t her eof . " 

The above section stat es in det ail your duties with r espect 
to a ccounta. 71th r ef er ence to vouchers we cal l your attention 
to t he words ~Dhird , to fi le and preserve in his office all 
a ccounts , vouchers and other paper s pertaining to the settlement 
ot any account t o whi ch the county shall be a party, copi es whereof, 
certified under the hand and seal of the clerk "'" ~ ¥ * " The section 
does not provide any specific fee or compensation for the duties 
t her ein enumer a t ed , nor does any other section in Chapt er 8~ 
indicate any specific tee • 

. e have consulted Section 11'181, J.t . ~ . o . 192~, same being 
t he section i n which gener al fees ot the county clerk are enumer at ed, 
and we find no orovision hich, in our opinion, ould entitle you 
to any such fee . e t her efore conclude that t he compensation 
tor the duties on your part is go~erned by Section 12183, ~hich 
provides: 

" The court s hall allow to the 
clerk ot the county court , tor 
his services under this article 
(except sections 12145, 12146 and 
1214'1} such compensation as mny be 
deemed Just and r easonabl e . n 
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On l!o.rch 30, 1935, this d.epartment rendered an opinion to 
Bon. L. E. Cass, Clerk of the County Court, ~shfield, wo., in 
which it ~as held t hat the county clerk is not entitled to any 
fee for issuing county warrant s or for cancelling the same, but 
is entitled t o the fee of . 05 as proTided in dec. 11781, H. S . 
~o . 1929 for the filing of said cano~lled county warrants . 

II 

"Section 11781 provides for a char ge 
of $ . 10 per 100 ~ords and figures for 
r ecordi ng papers not ot~crwise provided 
t or . Am I entitled to this fee for 
r ecording and indexing accounts , a nd 
if I am, , .. oul d it be permissable for me 
t o charge for words printed in the 
county court record of accounts a llowed?" 

Section 11781 , R. d . Mo . 1g2g provi des: 

"* * * For copies of records and 
papers not hereinbefore provided for, 
for eTery hundred words ••••• ~ . lO " 

r.e are of the opinion that this provi sion refers and applies to 
records other than county court minutes or records ; t hat when in 
the course of the proceedings of the court it is m cessa}7 for you 
t o supply copies of the record of the minutes, a charge of $ .10 
per hundred words could be made , other~ise , you are not entitled 
to the charge of ~.10 for recording and indexing accounts and for 
the record of the allowance of the same . It is our opinion that 
the compensation for such services is covered by the general sec­
tion, 12183, and , as stated before . the copying of the minutes 
come within the proTisions of Sec . 12161 , for nhich there is no 
speci al compensa tion allowed you except that as provided in J ec. 
12183, H. B. Mo . 192; . 

III 

"Whe t fees , if any , i s t he Clerk 
entitled t o for t he services 
render ed in the opeuipg and adjourn­
ment of court from day t o day? ~ore 
particularly, is adjournment an order 
of t he Court'?" 

Section 2083. R. cl . Mo . l929 pr ovides for the terms of court 
and when the same shall be held . The section does not contain 
any provision for any formal opening of the court, nor does 3ec. 
11781 pr oTide for any f~ for you as county clerk when court ia 
opened--in fact, we a re of the opinion that strictly speaking, i t 
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is not your duty to open court , nor to adjourn the same. t7e 
presume you refer to the provision in Sec . 11781 "For every rule 
or order not hereinbefore specified, or copy ther eof • •• • • $ . 1!5 ... 
However, we are of the opinion that this does not refer to the 
orders ot opening and adjourning the county court and as a conse­
quence, you are not entitled to the fee of $ . 15. 

IV 

~Accounts are often tiled which 
are not approved by the Court 
for a period of several days 
of court sessions. are these 
a ccounts t o be regarded as con­
tinued?" 

dection 12161 , R. o. Mo . 1929, quoted in Part I of this 
opinion contains the provisions: 

"third, to file and preserve 
i u hi s office all accounts , 
vouchers, and other papers per ­
taining to the settlement of 
any account to ~hich the county 
s hall be a part y, ~ * * * fourth , 
t o issue warr ant s on the treasury 
for all moneys ordered to be paid 
by the court, keep an abstract 
thereof, present t he same to the 
county court at every regular 
term, balance and exhibit the 
accounts kept by him as often as 
required by the court , and keep 
his books and papers at all times 
ready for the inspection of the 
same, or any judge thereof." 

We construe this section ·to mean that if the accounts 
remain unapproved and unaudited by the county court for a period 
of several days, the same are not cont inued and t hat it is your 
duty to keep them on hand r ead7 for the inspection and considera-
tion of the court and that there is no special fee for you i n 
doing so; the duti es performed by you in connection therewith 
are taken in consideration in the general compensation section, 
to- wit, Sec. 12183; therefore , the provision for every continu­
ance or a cause or ot her proceeding is not a pplicable to the 
account s which have been unaudited or delayed by the county court . 
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v 
"Are a ccounts allowed con­
sidered as judgments or 
orders'?" 

Feb . 14, 1936 . 

We assume t his question relates t o the provi s ion i n $ection 
1 1 781 , H • .:> . l .. o. 1g29, which provides: 

"*** For entering every 
judgment •• •• ••• $ .30 · ~ >!<n 

On april 24 , 1935 tAis department rendered an opinion to t o the 
Honorable llliott • Dampf, ~Tosecuting ~ttorney of Col e County, in 
·hich this ques tion was discus sed and the&Llowing of an account was 

declared not to be a judgment . · Copy ot said opinion i s enclosed 
herewith. 

VI 

"Distinguish between •oath ' 
and • certificate' for ~hich 
I am permitted to charge y . 25 , 
and 'certi f icate • and •seal' 
f or hich I am a:;.lowed ~ . 50 . " 

ection 11781, R. ~ . ~o . 1929 provides , among other 
t hi ngs , "Por ever y certifica t e a nd seal not hereinbefore provided 
for •••••• ~ . 50 t' and nror oath a nd certifi te t o an affidavit • • • ., . 25". 
~action 4480, R. S . l,.Lo . 192~ r ef ers to the meaning of " ... erif'ied" and 
"oath" and is as f ollo s: 

"The word •verified ' when 
applied t o any pleading or 
paper required in any criminal 
cause means supported by oath 
or affirmation. The word •eath' 
includes the word ' affirmation•, 
and the phrase ' to swear ' 
includea ' to affirm.'" 

In discussing t he question of fees of a Notary ~ublic 
a nd the definition ot "cer tificate•' and "seal" , the .;upreme Court 
of Missouri, in the case of Land & Imp . Co . v . Morten, 183 ko. 
App. 637 said (l . c. 640- 642) : 

" It is a rgued that , a s the 
statut e is to be strictly 
construed, it docs not r eveal 
an intention on the part ot 
the Legislat ure t o allow a 
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grea t er fee t o a notary public 
for the same service than that 
authorized in favor ot a justice 
of the peace , and it is said 
t he l ast clause of the statute 
on notaries above referred to 
manifests a pur~ose of the Leg­
islature to r efer matters of 
this kind for determi nation by 
the s chedule ot f ees prescribed 
forpstices of the peace . But, 
obviously, this argument is 
unsound, for it appears t he 
Legislature has pointedly, in 
express terms , fixed the fee in 
favor of notaries public to be 
' For certificate , attested by seal, 
fifty cents.' It ~ill be observed. 
by reference to section l06g2, 
concer ning the tees ot a justice 
of the peace , that the Legislature 
r eferred to such a service as 
rendered her e--that is , the endorsemen' 
thereon by the justice of his offi ­
cia~ voucher or jura t that the 
affiant had sworn to and subscribed 
the facts stated in the affidavit--
as a 'certificate•, tor it stya 
' for certificate t o affidavit, fifteen 
cents.• Obviously, it this service 
of the justice be a certi ficat e 
made by him in the process of taking 
an affidavit, then it is t o be 
regarded in the sense of the Legis ­
lature as a certificate, too , when 
performed by a notary public . 
~ection 10712, pertaining to the 
charges , r eads , ' For certificate, 
attested by seal , fifty cen,s.• 
It appears, therefore, that the 
Legislature classified t his service 
when performed by a justice of the 
peace as a certificate, and from 
this the intention is clear that the 
word ' certificate• , when used in 
connection with the notary ' s fees, 
intends, among other t hings, the same-­
that is, the affixing by the notary 
of a jurat to an affidavit taken by 
hLm--bu' requires the further act on 
his part of att estation by hia seal. 
The word 'certificate ' i s defined 
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by '7ebster as ' A m-i t ten 
t estimony to the truth of any 
tact .' It is clear that the 
wtitten jurat of a notary publie 
offi cially made and attested by 
his seal is a written testimony 
to t he truth of the fact that t he 
affi ant subscribed and was sworn 
to the affidavit in his presence 
and by him. ~oreover , i t appears 
by refer ence t o t he statute, 
s ection 10178, by whi ch t he powers 
of a notary nublio are conferred, 
t hat suoh an officer i s authorized 
to 'certity •••• atfi davits •••• and 
administer oaths and a~tirmations 
i n like cases and in like manner 
as justices of t he peace are 
authorized by law.' ''lhen t hese 
s t a t ut es are considered together, 
no one can doubt t hat the notary 
public is authorized to administer 
the oath to an affiant and to make 
a certificate of that tact on the 
affidavit identically as a justice 
ot the peace is authorized to do s o, 
and as was done i n t hi s case, but 
the a ct or a notary should be 
attest ed by his seal . " 

~e t hink when you ar e called u~o~ to take t he jurat t o 
an affidavit or other instr ument and t t e sace requir es the seal 
of t he office and you certify to t he truth of the same , the doing 
of such a ct entitl es you t o the t ee of 50~, but when you mer ely 
certify under oath of your office t hat an i nstrument or writing 
- is true , or t hat t he same is a true copy thereof , you ar e entitled 
t o the fee ot 25p. 

VII 

"An order i s not usually made 
adcitting pauper s to the County 
Farm. Am I entit led t o the t ee 
whi ch ~ould be due ~e it such 
cases were handled in the r egular 
manner ?" 

~action 11781 provides "For every r ule or order not herein­
before speci fied, or copy thereof •••.•• 15" . Applying t his pro­
vision to the question of admitting paupers to the County Iarm, we 



Hon. J . R. Oliver - 8- P'eb . 14, 1956. 

ar e of the opinion that when such an order is made at the 
direction of the county court , you a r e entitled t9 t he fee . We 
are at a loss to understand why such orders ar e not made and if 
the same is not done, you are not entitled to t he fee. 

VIII 

"Will you please advise if 
I run allowed the filing tee 
of $ . 05 for each of the 
following : County treasur er's 
receipts, Ex-officio collector's 
r eceipt s and Township Colle ctor' s 
receipts. Also, the various 
settlements of the aforesaid 
offi cers?" 

":Je are unable t o find any statute entitling you to the 
fee of ~.05 for filing county treasurer's, Collector ' s and ot her 
receipt s . 'rhe word~ in Section 11781 "For tiling every paper 
not hereinbefore specified", we believe , refers to and means 
other papers a:nd receipts t han which you are by statute compelled 
to file. Therefore, it being a well recognized rule of law 
that an officer may only receive t ees which the statute gives 
to him and tha t the same should be strictly construed , we are of 
the opinion t hat you are not entitled to any fee for the fi l ing 
of the receipts en~erated; also, by reason of the case of 
Land & Imp. Co . v . Uort en, 183 llo . App . 637 . 

' 

APPROVED: 

OWN:.aH 

JOHh w. lioFFiltAN, Jr . , 
(Actingl Attorney General . 

Respectfully submitted, 

OLLIVER l7 . NOLEN, 
J-I.Ssistant Attorney General. 


