INFERITANCE IAX: Intangible property, inecluding stoci"s, bonds, notes
etc., physically located in the Stave »f Missouri
and owned by a foreign subject or by a non-resident
domiciled in a foreign country, is subject to the
inheritance tax laws of the State of Mo.
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Neuhoff & killer,
s~ttorneys at lLaw,
414 Rialto Building,
220 N. Fourth street,
5t. lLouis, lilssouri.

sttention: Mr, David L. kKillar

Dear iir. Millsr:

This department is in receipt of your letter of
February 4,"1936 requesting an opinion as to the following state
of fects:

"A client of our offiece has sought our
advice on the following situation:

"A German citizen, who had come to this
country and was employed here, becgme a
naturalized e¢itizen of the United 3tates,
and then subsequently returned some years
ago to Germany and thersafter resumed

ber Cerman citizenship, left with this
ot. Louis resident approximately 310,000
worth of intangible securities for safe-
keeping, fearing the inflationary period
in Germany. These securities have had
their situs during this period in st.
Louis, the local resident having simply
held them for safe keeping and turned
over, when regjuested, once & y=ar, the
proceeds of the coupons. The unon-resident
German citizen, owner of these securities,
has died. The local resident having them
in charge, desires to forward theam to

the decedent's estate in Cermany. The
local resident, being a client of our
office, has asked us whether there is any
Missouri inheritanee tax due, before for-
warding the securities.

"In view of the decision of the Supreme
Court of the United states in the case of
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Baldwin vs. wmissouri, 28l U.c. 566,

and the subsequent decision by the same
Court of the First National Bank of
Boston vs. lMaine, 284 U.3. 312, both

of which you are undoubtedly familiar
with, it appears to us that these
securities, being all intangibles and
owned by a non-resident decedent and
not having acquired a business situs
within the State, there would be no
Missouri inheritance tax due on them.
In the two above mentloned cases the
non-resident decedent was domielled in
another state, while in the case presented
to us the non-resident decedent was an
alien, domiciled without the United
states., Under the reasoning of the
Court, however, it would appear that
that factor was not meterial.

"We would appreclate it if you would

let us know whether it would be in aecord
with the views of your Department on this
subjeet, if we may advise this client that
there is 1o Missouri inheritance tax due
on this intangible personal property,

and that the same may be forwarded to the
decedent's estate in Germany.

"%e were unable to find any precedent in
Missouri on this subject.”

I

Ordinarily, intengible property is subjeect
to texation onl ﬁ the state of the &
domicile of the owner thereof.

Under the earlier decisions, it was held to be constitu-
tionel for a State to subjeet the intangible property of a non-
resident to the succession or inheritance tax imposed by the state--
that is, the State wherein the physical presence of the bonds,
stocks, etc, was located could inpose am inheritance tax on the
suecession of the property regardless of the domicile of the owner.
The Supreme Court of the United States, however, has finally, end,
we trust, for all time, settled the various theories with respect
to this question,(with the possible exception of intaugible property
that has acquired a "business situs™ in the state where physically
located) in the cases recently decided, namely, the cases of
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Baldwin v, Missouri, 281 U.3. 586, and First liational Bank of
Boston v, lkaine, 284 U.5. 312, In the Baldwin case, the Court
sald:

"The bonds and notes, although
physically within Kissouri, under
our former opinions were choses
in action with situs at the domi-
cile of the creditor. 4t that
point they too passed from the
dead tc the living and there this
transfer was actually taxed. us
they were not within Missouri for
texation purposes the transfer
was not subjeet to her power.
Rhode Islend Trust Co. v. Doughton,
2?0 U.CJ. 69."

and, in the First Netioneal Bank Case, the Court, in
reviewing its former decisions, held:

"It has long been settled law

that real property cannot be taxed,
or made the basis of an inheritance
tax, except by the state in which

it is located. More recently it
became settled thet the same rule
applies with respeet to tangible
personal property. aAand it now is
established by the three cases last
cited that certain specific kinds

of intangibles, namely, bonds, notes,
end credits, are subjeet to the
imposition of an inheritance tex
only by the domiciliary state; and
this notwithstanding the bonds are
registered in another state, and

the notes secured upon lands located
in another state, resort to whose
laws wmay be necessary to secure
payment,."

In vievw of these deecislons, double or multiple taxation by
the respectire states of intangible personal property traunsferred
at death is prohibited by the Fourteenth imendment to the Constitu-
tion of the United States,
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II

Intangible property owned b*

& non-resident of the Unit

otates end physically present

In the otate of wissourl 1s

%%%Ject to the Missouri
eritance tax.

The Fourteenth amendment to the Constitution of the United
states provides:

";11 persons born or naturalized
in the United states and subject
to the Jurisdiction thereof are
citizens of the United States

end of the state wherein they
reslde. No state shall make or
enforee any law which shall abridge
the privileges or immunities of
citizens of the United Ltates,
por shall any state deprive any
person of life, liberty or prop-
erty without due process of law,
nor deny to any person within its
Jurisdietion the equal protection
of the laws,"

It must be rememberad that the cuses of the United States
supreme Court referred to in Sectlon I of this opinion have
only to do with the power and relation of e state with every other
state in the Federal Union; therefore, it would seem that the
constitutional rules laid down by those decisions would not be
applicable to non-residents of the United states.

In a very receunt decision of the United states Jupreme
Court (Burnett v. EBrooks, 288 U.5. 378) that Court considered the
taxability of intangible property physieally present within the
United States and owned by a Eritish subject who was & resident
of Cuba. It was argued in that case that the prineiples of
mobilia sequuntur personam should be applied, and that since the
deceased wes a resident of Cuba, the intangible property should
be regarded as situated in Cuba. The Court stated, however, that
"Congress did not enact a maxim” and that this maxim is & mere
fiction which must yisld to the facts, and that intengible prop-
erty may acquire a situs other than the domicile of the owner.

The recent decisions of the supreme Court referred to in
section I of this opinion were relied upon in that case. In
holding these decisions not applicable to the matter under consid-
eration, the Court seid:
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"The argument is specious but

it ignores an established dis-
tinection. Uue process requires
that the limits of jurisdiction
shall not be transgressed. That
requirement leaves the limits

of Jurisdiction to be extended
in each case with appropriate
regard to the distinct spheres
of activity of the state end na-
tion. The limitetions of state
power are defined in the view of
the relstion of the states to
each other in the ¥Federal Union.
The bond of the Constitution
qualifies their Jurisdietion
which is the principle which
underlies the decisions cited by
respondents., These decisions
established that proper regard
for the relation of the state in
our system required that the prop-
erty under consideration should
be taxed in only one state and
thet jurisdiction to tax was
restricted accordingly.”

The Court then concluded that the securities in question should
be included in the gross esta;a of the decedent.

If there is no eénstitutional limitatiom preventing the
Federal Government from exercising its soverelgnty in the texation
of intangibles physically located in the United States and owned
by non-residents, it would seem that there should not be any con-
stitutional barrier preventing a state In its sovereignty from
similarly taxing intangibles heving 2 situs vithin its borders
owned by a citizen of a foreign country or by a non-resident of
the United states.

This gpeeifie yuestion was recently before the Supreme Court
of Californie in the case of In ide leCreery's sistate, 29 rac. (24)

- 186, wherein it wes held that the state could impose an inheritance

tex on a transfer by Will of stock in a domestie corporation owned
by a decedent who wes & non-resident of the United Jtates, provid-
ing the stock certificates were physically present in the state.
Specifically, the Court said (l.c. 187):

"It is not disputed that under
subdivision 2 of section 2 of
sald Inheritance Tax .ct, it was
the legislative Intent to impose
a tax upon the transfer here
disclosed. This section requires
the payment of a succession tax,
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'When the transfer is by will

or Iintestate lews of property
within this state and the deced-
ent was a nonresident of the
state at the time of his death

¥ % ¥rnm

It might be well to note at this point that Seection 570,
lLaws of Missouri, 1931, p. 130 contains & clause substantially
similar to that contained in the Inheritance Tex asct of Califor-
nia., osection 570 provides in part as follows:

"%hen the transfer is by will
or intestate law of property
within the state or within the
Jurisdiction of the state and
decedent was a non-resident of
the state at the time of his
death.™

The Supreme Court of California in discussing the fiction
of mobilia sequuntur personam, said (l.c. 188):

"But this restriction has as

yet been applied only to estates
of dscedents who wére residents
within the United states. Farmers'
Loan Co. v. Minnesota, 280 U.os.
204’ 50 e Ct-. 98, 74 L. hﬂ.. 3"1,
65 s.l.ie 1000; First Nationsl

Bank v. Maine, 284 U.s5. 512, 52

e Ct. 174’ 76 L. M. 313, ?7 .Il..l-aod.
1401, The rule which seleets the
domicile, &s distinguished from
the situs of the intangibles, was
and is largely one of logie and
convenienee. Dut the reasons
assigned for this selection all
fail where the decedent was domi-
ciled without the United states.

It by nc means seems certain

that a valid rule could not have
been promulgated which fixed the
constructive situs of the intangi-
bles as the place of taxation
instead of the domieile of the owner.
Moreover, the above-cited holding
does not specifically purport to
fix the rule controlling the Jjur-
isdiction for taxation where the
owner of the intangibles was domi-
ciled without the United States,
whether he was a eitizen of the
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United States or & citizen of

a foreign nation. Intangible
property in one of the states cof
& nonresident of the United
Jtates receives the protection
of cur laws. Yhy may not the
privilege of receiving it by
transfer or succession be taxed
by some state at least of the
United States? and iIf it may be
80 taxed, why may not such tax
be assessed in the state of the
actual or constructive situs of
such property?®”

The Court then referred to the case of Burnett v, Brooks,
previously referrcd to in this opinion, and concluded (l.c. 188):

"Applying this reasoning to the

cese before us (stock in a domes-

tiec corporation), why mey not the
state of California tax the trans-
fer of the property of a nonresident
of the United JStates, which property
has its actual or constructive situs
within the Jjurisdiction of this
state? To so hold, we encounter no
question of the proper distribution
of power between the states as the
rights of no other state are involved.
The question is: Has a state the
power to tax the transfer of property
within its boundaries, belonging to
persons who were domiciled without
the United states? The logie of the
Burnett Case, supra, seems to Justify
the right of the state of California
to tax such a transfer.”

CONCLUSIUN

The power to tax is a sovereign function and one of the
most Jjealously guarded of sll sovereign powers. Jinee it is our
conclusion that the lourteenth .mendment to the Constitution of
the United stetes is not applicable (in the problem here before
us) to foreign subjects or to non-residents of the United sStates
domiciled in a forelign country, it is the opinion of this depart-
ment that intangible property physically located in the otate of
Missouri and owned by a subjeet of & foreign country or by & non-
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resident domiciled in a foreign country is subject to the inheri-
tance tsx laws of the otate of Kissouri.

despectfully submitted,

JUHN ". HOFFMAN, Jr.,
4ssistant attorney Ceneral.

aPPROVED:

RUY MCKITTRICK,
attorney General.
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