
/ I NFERI'l'ANCE TAX; Intangible property, including stl')e;]~'3, bonds, notes 
etc., physically located in the st~ve ~f Missouri 
and owned by a foreign subject or by a non-resident 
domiciled in a foreign country, is subject to the 
inheritance tax laws of the State of Mo. 

r 3'i 
February 27, 1936 . 

heuhoff ~ iller, 
... ttorn~ys a t Lc .. , 
414 i alto Bui:diug, 
220 .l' . t ourth :,)treet, 
.>t . 1.ouic , . li ssouri . 

:>ear rlr . ltlllc.r: 

F j LED 

! Ia 

Attention : Lr . )avid .L . L.illar 

This department is in r e ceip t of your let t er of 
~ebruary 4, 1936 requesting an opinion as to the following stat e 
of f a cts : 

".n. client of our office hus sought our 
advice on the f ollo i ng s ituation : 

"A Gero.an citi zen, ho had come to this 
coa1try an! r~s employed her e, be~me a 
nat uralized citizen of t he United ~tate s , 
and th~n subooquently r e turned so~e years 
ago t~ Germany and t~oreo.fter r e sumed 
rer Ge~an citizenship, left 1ith ttis 
~t . ~ oui s resident a~~roxiratoly l Q, OvO 
orth of intangible securitie~ for safo­

kee_i>ing , f earing the i :!.flati om .. ry J eriod 
in GerL..a1J • These securities have had 
t heir situ~ during t hi s period i n ~t . 
Louis , the local re~1Jent haTiks sinply 
held t hem for sefe keeping and turned 
oTer, when r e uest ed , once a y ~r, t he 
rocoed~ of the coupons. he non- resident 
~ar~an clti~an , owner of the30 ~ecurities , 
haJ ui ed . r~b ~ocal r es ident hcving t hem 
in cl!arge , J.e:::>ires t o t or • o.r d. t heu t o 
tte decodent ' a c~tate in Germuny . The 
loc~l ~esident, j e ing n client of our 
office , has a.J' ed us whet her t here is any 
Misso.ri inherit ance t ax due, befor o f or­
~erding the s ecurities . 

'' I n vie or the decisi on of the J upr eme 
Court or the Jnited J t ates in the case of 
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Bald i n vs . ~~souri, 281 ~ . ~ . 586, 
and the subsequent decision by the etUae 
Court of t he ~·1rst ... t. tiom\l Bunk of 
~ston vs . Yaine , 284 ~ . J . 31 2 , both 
of t hich you are undoubtedly famili ar 
~ ith, it ~opear 3 to us t hat these 
securities, beine all intaneibles and 
owned by a non- r esident decedent and 
not haTing a c,_ui r ed a bus i ness s itus 
1thin the ¥t ate , t here ould be no 
issouri inheritance t ax due on them. 

In t he t f o above entioned cases t he 
non- resident de cedent as domiciled in 
anot her state , while in t ho case present ed 
t o u~ t he non- resident decedent as ~n 
alien, domiciled rithout t he United 
~tatas . Undor t he r easoning of t he 
Court, ~owe'Yer , it wo~la t )pear that 
t hat t aotor was no~ mat erial . 

"~e ould alpr ocia te it if you ~ould 
l ot us know h~ther i t ould be in a ccord 
ith the views of your Department on t his 

subject, if • e may ad'Yise t his client t hat 
t her e i s Lo ~ssouri inheritance tax due 
on t hin int argi ble )Cr sonal ~roporty, 
and t hat the same may be forwarded t o t he 
decedent ' s est ate in Germany. 

" e ere unable t o find any precedent in 
ssouri on ~his sub j ect . " 

I 

Ordinerilt~ intt..nSible ,,roperty is subject 
to t axation orily y th~ s t at e of the 
do'"licile or t he owner thoreot . 

Under the earlier decisions, i t as held t o be cons titu­
tional tor a ~tate to subject the intangible ryro Jorty of a non­
r esident t o t he succession or inheritance t ux im~osed by t he ~tate-­
that is , t he vtate wher ein t he ?hysical presence of the bonds , 
stocks , et c . was loca t ed could i : ose an inheritance t ax on the 
succession or the ~roperty r egardless o f the domicile of t he o ner. 
The vupr eme Court ot t he ~nited ~tates , however , has finally, and , 
we trust , t or all ttme , settled t he various t heories with r espect 
to t his ques tion,( - ith the possible exception ot int ausible )r ooer ty 
that has a cquired a "business situs' i n the state nher e physically 
loca ted l in the cases r e cent ly decided, namely, the cases or 
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Baldwin v . ~issouri, 281 u. ~ . 586, and Fi~st ~ational Bank ot 
Boston v . ~aine , 284 U. 3 . 312 . In the Bald~in case, t he Court 
said: 

NT.he bonds and notes , alt hough 
physically ithin Lissouri , under 
our forme r opi nions wer e choses 
in action ith s itus ~t the domi­
cile of t he creditor . .~:.t that 
point t hoy too passed from the 
dead t o the living and th~re this 
t ransf er was actually taxed . ~s 
they wor e not ~thin Missouri tor 
t axation ~urposea t he transfer 
T:'O.s 1.ot subject t o her '1ower . 
• Thode Island rrust Co . v . Doughton , 
~70 n • ..; . 69 . " 

,~d, in t he .liirst !'iational Bank Case , tho Court, in 
reviewing its f ormer decisions , held: 

"It hf.!.s long been settled law 
t hat r eal property cnnnot be taxed, 
or made the basis of an inheritance 
tax , except by the state in ~~i ch 
~t 1~ located . kDr e recont~y it 
becwue ~ottled tLb.t the st..r ... e rul e 
applies 'ith r espect t o tan0 1ble 
per soual ~roperty . A.Jld it now is 
established by the three cases ltst 
cited t hat certain specific kinds 
or intangibles , namely , bonds , notes, 
end credits, ar e subject to the 
imposition of aP inheritance t ax 
only by the domi c iliary stat e ; and 
t his not~ithstanding the bonds are 
register ed in another 3tate , and 
the not e3 secured u1on lands l ocated 
in anot her stat e , resort to whose 
la~s may be ne cessary to secure 
payment . " 

In 'fiew of t hese decisions , double or 11Ul tiple taxation by 
t he r espective s t ates of intangible perJonal property transf erred 
a t death is prohibited by t he ~ourteentb J~cndment to the Constitu­
tion of the United vtatos . 
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Intangi ble troperty owned ba 
a non-resident of the unite 
~tates and physi call y present 
i n the utate of A..i ssour i i s 
sub Je ct to t he l ~ ssour1 
i nheritance tax . 

Fub . 27, 1936 . 

'fhe Fourteent h Amendment to the Constit ution of t he ·nited 
vtat es 1 rovides : 

"J~l ~arsons bor n or nat uralized 
in t he united vt6tes and sub ject 
to t he jurisdict ion t her eof ar e 
citizens of the United ute t es 
and of the ~tata wherein they 
r eside . • .. o state shall make or 
enf orce uny law whi ch ~hall abr i dge 
the pri vi leges or i~unities of 
citize~ of the Jnited utat bs, 
aor ouall any ~tete deprive hny 
person of l ifo , liberty or ~rop­
erty ~ithout due ~roco3s of law, 
nor deny to any per~on ~ithin i t s 
jurisdi ction the equal protection 
of the lt.. s . ' 

I t must be reme-1ber ed the. t the ct. ~e of the un1 ted ..,t ates 
vupr eme Court ref erred to in Jectl on I ot this opini on have 
only t o do ~ ith t he ~ower and r elation of e s t a t e wi t h every other 
s t a t e i n the !ederal Uni on; ther efor e , it ould seem that t he 
consti t utional rulea l~id do n by those decisions oul d not be 
applicable t o non- r esident s of the uni ted vt~tes . 

In a ver y r e ceut decisi on of t he Uni ted ~tates Ju?reme 
Court (Bur nett v . brooks , 288 O. v . 378) t hut Court consi der ed t he 
t axa bi lity of intangible )ro?erty physicall y ~resent i thin the 
United J t a t es and o~ ned by a British sub ject who was u r esident 
of Cuba . It was a r gued i n that case t ht.t t he ) r inciplos of 
mobilia sequuntur per sonae should be applied, and that since the 
de ccesed ras a r esident of Cuba , t r·e int tu gible pro .>erty stould 
be r egar ded as sit uat ed in CUba . 1'he Court s t a t ed , 1.owever , that 
''t.ongr ess did not enact a caxim" and t hat this mt~:xirn is a mer e 
fict ion hich mus t yie~d to t he f a cts, and t hat int angible pr op­
erty may a cquire a situs ot her t han t he domicile of t he owner. 

The r e cent dec isions of t he ciunr eme Court r ef erred t o in 
Jection I of thi s o~inion ~ere r elied u >on in t hat case . In 
holding t hose de cis i ons not ap"ll icable t o t he mat t er under consi d­
eration, t he Court 3aid: 
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''The argument is specious but 
it i gnores an established dis ­
t inction . ~ue ~recess r equires 
t hat t he limits of jurisdiction 
shall not be transs r essed . fhat 
requirc~ent leaves the limits 
of jurisdiction to be extended 
in each case ith approvr i a te 
r egard to tho distinct spher e s 
of a ctivity of the st~te and na­
tion . J.1he limi totior..s of ste. to 
po er a r e defined in t bo vie of 
t ho relation of t he stat~s t o 
e~ch other in the leder~l Uni on . 
The bond of the Constitution 
qualifies t teir jurisdiction 
whi ch is the principle ~hich 
underlies the deci s ions cit ed by 
r espondent s . These decisions 
est ablis hed t hst ,ro~er r ogc rd 
tor tho r elation or tho s t a t e i n 
our syst em r e (i.uired tha t the j)rO!'­
erty under c onsider a tion should 
be t axed in only one state and 
t hat jurisdiction t o t ax was 
r estricted a ccordingly . " 

The Court then concluded t hat the securities in quest ion should 
be included in th~ c ross estat e of t he decedent . 

If t here iz no c6nstit~tional limita tion pr eventing the 
:F'ederal Government from. exercising its sovereignty in the t axation 
ot intangibles physically locat ed in the United dtat es and owned 
by non- resident s, it would $ COm that t her e should not be any con­
s titutional barrier pr e veutin& a s t c t e in its sovereignty from 
similarly taxing intangibles havi ng e s itus r;itpin its border s 
owned by a citizen or a fore i gn country or by a non- resident of 
the Lnited ~tates . 

This qpecitic 'Uestion was r e cently before the 3upr eme Court 
ot california i n t he cuse ot In rle - cCreer y ' s ~state , 29 ~ac . (2d) 

- 186 , wher i n it as held t h&t t L.e s t a t e could i m.;-ose an inherit ance 
t ax on a transf er by ill of stock in a ~omestic corporation owned 
by c decedeLt ho a~ c non- r edident of tbo vaited ~tates , provid­
i ng t he stock ce rtifica t es nere physically pr esent in the state . 
::.ipecifi cally, t be Court said (l . c . 187}: 

"It is not disputed t ha t under 
subdivision 2 of section 2 or 
said Inher i t ance I'ax J: .. ct, it •as 
t he legislative intent to impose 
a t QX UJ On the transf er her e 
disc~osed . rhis section r equires 
the ) ayment of a succession tax, 
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' .• 'hen the transfer i s by rill 
or I n t estate le~ D of ?roper t y 
vi thin this s t nte and t he deced­
~nt ~as a nonr esident or t he 
s t a t e at t he ti ~o of his death 
, ... * '" 

It m18ht be well to note at this point t hat ~a ction 570 , 
La s of ~ssouri, 1 ~31, p . 130 contains a clause substantially 
similar to t hat contained in t he lnheri tance rfe.x ..... c t of Califor­
nia . ~ection 570 provides in part as fol lows : 

" hen the transfer is by will 
or intest&t~ le of property 
ithin tte state or ithin t ne 

juri sdict ion of the state and 
decedent was a non-resident of 
the stat e a t t he time of his 
death . " 

~l'he ..;uprerte Court of California i n discussing the fiction 
ot mobilia sec1uunt ur personam , said (l.c. 188 ) : 

"But t his r estrict ion has as 
yet been a >plied only t o estat es 
ot decedent s who re resident s 
ithin the United vtates . Farmer s ' 

~oan Co . v. ~nnesota , 280 ~. ~ . 
~04 , 50 ~ . Ct . ~8 , 74 L. Ed . ~71, 
65 _ . .... . ... h lvOO; lo irs t 1 ..... ti onal 
.dank. v . ... aine , ~84 t . v . ~12 , 52 
~ . Ct . 174, 76 L . J'~ . ~13 , 77 .u. . L •• 
1401 . The r ule ~hicL selects t he 
do~icile, s distinguished fro~ 
t he situs of the int angibles , ~as 
and is largely one of lori o and 
convenience . But tbe reesons 
assigned for this selection all 
t ell wher e the decedent as dooi ­
ciled itbout tho Onited otates. 
I t by no noans seems certain 
tha t a valid rule could not have 
been ~romulgated hieh fixed the 
construct ive sit us of t he int angi­
bles as the place of taxa~ion 
inst ead ot the do~icile of t he owner. 
~oreover , the above-cited holding 
does not opeci f'icc.lly :>urport to 
f ix the r~le controlling the jur­
isdiction tor taxation wher e the 
o"·ner of the intangibles was domi ­
ciled ithout the uni t ed Jtnt es , 
~hetrer he was a citizen of' the 
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United ~tates or e citizen ot 
a foreign nction. Intangible 
pro)erty in one of the states of 
a nonresident of the Uni ted 
Jtate~ receives the protection 
of our laws. ~by may not t he 
privilege of r eceiving it by 
t .·ansfer or s..1ccession be taxed 
by 3oae stat~ at lea~t of the 
united ~tates7 and it it may be 
so taxed , hy may not such tax 
be assessed in the state of the 
~ct..1al or constructivo situs of 
oJUCh ,lro erty "i" 

. ~eb . 2 7 , 1936 . 

.l'ho Court then referred to the Cf de Of .tSurnet.t V. Brooks, 
previously r ef errvd to in this oninion, und concluded (l . c . 188): 

"Applying this rcasonint, to the 
case before us (stock in a domes­
tic corporation), by may not the 
~tate of California tax the trans­
fer of the property of a nonresident 
of the united ~tates, which property 
hEs its act ual or constructive si tus 
ithin the jurisdiction of this 

state? fo so hold, w~ encounter no 
question of the pro per uistribution 
ot power between the st&tes a~ the 
rights of no ot her state ure involved. 
The question is: Has a s tate t he 
no~er to t ax the t ransfer of property 
wi thin it& boundaries , belonging to 
persons who were domiciled ,ithout 
the United ~tates? The logic ot' the 
Burnett ~nse, supr a , seems to justify 
the right of t he ~tate of Galifornia 
to tn.x such a transf er . " 

COllCLUviuN 

rhe power to t ax is a sovereicn function and one of the 
most jealously guar~od of all Joverei ~n )owers . ~1nce it is our 
conclusion th~t tho l ourteenth .~end ent to the constitution of 
t he United ~tates is not applic~ble (in the problem her e before 
us) t o foreign subJect s or t o non-re~idento of the United ~tates 
do".liciled in a foreign country, it is t he opinion or this deyart­
mont t }tat intangible property ')hjsi ca lly locut &d in the ~tate of 
Jlissouri and o~ned by a subject of a foreign country or by a non-

.. 
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r esident domicil ed in a fo r eign country is subject to the inheri ­
t ance t ax laws of the utat e or -issouri . 

.ti.?.LROV£0 : 

J IH :AH 

-lvY t.c..ii r·rHICh.. , 
~~ttorney &eneral . 

iespecttully subm.i t ted , 

tf ORN • • ·v~ ~..:~ , Jr . , 
.ASsis t ant ""ttor ney General • 


