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February 8 , 1936. 

Hon . o. H. Moberly 
Commissioner of Finance 
s tate of ~Ussouri 
Jefferson City, Missouri 

Dear Mr . Moberly: 

This is t o a cknowledge your letter of January 27 , 
1936, i n which you request t he opinion of this Department, 
which l etter is as follows: 

"I am enclosing herewith a copy of a 
letter rece i ved under date of January 
20th from the Iron Count y Security Bank. 
Ironton, Missouri , which is self­
explanatory. 

"For your information the amendment s to 
the articles of a greement referred to in 
t he c.opy of the letter enclosed provide 
for striking out c . rtain sections of the 
original ar ticles a dopted at the time 
of issuing preferred stock under the pro ­
visions of Section 10 of Article XII of 
the Constitution of fUssouri. For your 
further information I quote from the 
statement containing the amendments to 
the articles of a greement, a s follows: 

" ' The foregoing resolution was adopted 
at the Annual Stockhol ders' meeting of 
the Iron County security Bank, Ironton, 
Mi ss ouri, held on the 14th day of 
January , 1936, by a vote representing 
all of the Preferred Stock of the 
Corporation, and in excess of two-thir ds 
of the Corrmon Stock of the Corpora tion.' 
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"The question upon which I desire an 
opinion is whether or not les s than 
unanimous consent of all stockholders 
can ~end any of the provisions pertain­
i ng to the issue of preferred stock 
after the preferred stock has been 
or iginally issued wtth the consent of 
all common stockholders- as provided 
for in the section of the Constitution 
above referred to." 

The question which you ask is whether or not the 
original articles of a greement of a banking c orporation at 
t he time of issuing preferred stock t herein under t he pro­
visi ons of Section 10_ Article 12, may be altered and cha.nged 
bJ a vote representing all of t he preferred stock of the 
banking corpora tion, and in excess of two-thirds of the 
com on stock of said corporation. 

By the Lav1s of Missouri, shown at page 406-408, La.ws 
of 1933, Section 1, "banks, trust c ompanies doing a banking 
busine ss . and other financial institut ions organized, incorpora­
t ed, and existing, under t he l aws of this State and subject to 
t he jurisdiction of, and c ontrol by , the Finance Commi ssioner 
of t he St a te of Kissouri, any s uch corporation may . with the 
consent of all its stockholders, i s sue and sell its shares of 
pr eferr ed stock, of one or more cla s ses, subject to the pro­
visions of this act and t he approva l of the Finance Commissioner 
of the State of Missouri.• 

And Section 5 of said act provides a s follows: 

"The preferences and priorities, and the 
terms and conditions governing the ca ll , 
redemption, a nd retirement , of each class 
of the preferred shares issued by any 
corporation under authority of this act 
shall be clearly set f orth in the amend­
ment to its charter a uthorizing the 
issuance and sale of such preferred shares , 
in the case of all such corporations 
or ganized and existing prior t o the 
effective date of this act and in the 
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articles of agreement for the incorpora­
tion of a l l such corporations hereafter 
organized and incorporated, all of which 
shall be approved by the Finan·ce Commis­
sioner of the St a te of Missouri ." 

This amendment of the statutes of Miss ouri authorized 
banks and trust companies t o i s sue and sell preferred stocks 
in their institutions and ~re governed and subject to the 
general corporatiQn laws ot 141ssour1 relating theretc. insofar 
as they may be a pplicable to banks and t rust companies . 

Section 10 , Arti cle XII of the Missouri Constitution, 
mentioned in your letter, provides as follows: 

"No corpor a tion shall i s sue preferr ed 
s tock wi t hout the consent of all the 
stockholders." 

This provision of the Constitu tion does not mean that 
the original articles of agreement cannot be changed by agree­
ment of the stockholders of the corporation, but it may be 
done ao long a s i t does not contravene or vidate the l aws of 
the Sta'te. 

Your question nar r owed down, then , means: May this 
change be made without the unanimous consent of all of the 
common stockholder s of the bank. 

Fletcher on Cor porations , Vol . 11, Section 5296 , says 
the t o 11 owing : 

"The c ontract bet ween a corpor a tion and 
the holders of its pr eferred stock cannot 
be changed, or their rights in any way 
impaired, without their consent, b j any 
subsequent action of the corporation, if 
t he certificate or articles of incorpora­
t i on are amended so as t o be prejudicial 
to the righ~s of pre-existing preferred 
stockholders , t heir rights will not be 
affected thereby or , under the terms of 
some statutes, they may demand payment 
for their shar e s." 
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The rule is announced in Clark ~ Mar s ha l l, Private 
Cor pora tions , Vol. 2 , page 1312, sub- division "B" , i n 
i dent i cally the same language a s i s used in Fl e tcher on 
Cor porations , above quoted. 

In Thompson on Cor pora tions , 3d ~dition, Vol . 5 , 
Section 3611 , the following is said: 

rrAs suggested in t he preceding section 
the relation be t ween the preferred stock­
hol der and t he corpora tion, a s well as 
be t ween the s tockhol ders themselves , is 
contr a ctual, a nd the c ontract measuring 
the relation may embody any ordinary 
conditions not opposed to the articles 
of a ssocia tion or by-laws , and not con­
trary to l aw or public policy. The t erms 
of the contract and t he conditions on 
which preferred stock are issue d a.nd held, 
are usually but not necessaril y set out 
i n the certificate. The contract i s to 
be c onstrued in the ligh t of the genera l 
l aw , the charter , the by-laws and the 
vote and proce edings authorizing the 
issuing of the stock. " 

·.e are of t he opinion that , in view of the f act that 
t he original articles of a3r eement, which are attached t o your 
l e tter of request , are changed and altered in many r e spects. 
you shoul d require t he bank i n question t o have t he unanimous 
c onsent of all of the stockholder s of sa ia bank to make sueh 
change s . 

R bY MekrTTR!cK 
Attorney-Genera l 

CRH:EG 

Ver y truly yours . 

COVELL R. HEWI TT 
Assistant Attorney-Genera l 


