ELECTIONS: Number of Judges to a Precinct.
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October 10, 1936 ’4‘
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Buchanan County
St. Joseph, Missourl

} ‘v[“[)
Honorable C. W. leyer { ,
Asslstant Prosecuting Attorney ’ //
(D

Dear Sir:

We are in receipt of your letter of October 6,
1836, recuesting an oninlon, which reads as follows:

"The County Court is putting 1t up
to us like thls: The last general
election being in an off year there

were a number of precincts where less
than three hundred votes were cast,

but this year the registration in some
of these precincts was almost double
three hundred. Now the Court wants to
know whether they may appoint addltional
Judgesz and Clerks in some of these
precinets where they have every raason
to bellieve the vote in the general
election will exceed three hundred, the
registration belng greatly in excess

of three hundred.

"My own personal opinion is that in
these matters 1t is never safe to dis-
regard the statutes, or in other words
that the statutesz should be closely
followed, except where an emergency
exlists, or %o save unreasonable work on
the part of the Election Board and undue
delay of election returns. At any rate
I trust I have stated clearly the question
of the County Court and we would greatly
appreciate an oninion from your office
upon the proposition indicgted."



Section 10206 R. S. Missourl 1929, provides for the
appointment of four electlion Judges to a precinct, same to be
appointed by the County Court. This sectlon also provides
the method to be followed in receiving and counting the ballots
by 211 Judges and clerks.

Laws of lMissouri, 1933, p. 238, Section 10208 provides:

"In all precincts in this state that at
the last preceding general election cast
three hundred or more votes, at the same
time and in the same manner as Judges

of electlion are appointed or elected,
two additional Jjudges of election for
each such election district in the state
shall be appointed or elected; three of
the judges shall be taken from the
political party that polled the largest
number of votes at the last preceding
general election and three of the Judges
from the party that polled the next
largest vote. The Judges of election
shall designate two of their number, not
of the same party, whose duty it shall
be to have charge of the ballots and to
furnish them to the voters in the mannér
hereinafter provided,"

Laws of Missouri, 1933, p. 239, Section 10211, provides:

"In all precincts casting less than

three hundred votes in the last general
clection, the Judges shall appoint two
clerks, and in sll precincts casting three
hundred or more votes in the last preceding
general election, the Judges shall appoint
four clerks. The clerks, before entering
on the dutlies of their appointment shall
take an oath or affirmation, to be adminis-
tered by one of the persons appointed or
elected Judges of the election, that they
will faithfully record the names of all

the voters;sald clerks shall also take the
oath above prescribed for Judges to be
adminie tered at the same time and in the
same manner heretofore directed."
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Prior to the Session Acts above quoted, the Statutes
made 1t possible to place six Judges and four clerks in any
precinet electlon district at a general election. At that time
many county courts in Mlssourl were prone to hold down county
general election expenses by appolnting only four Judges and
&wo clerks, in spite of the exlsting laws allowing six Judges
and four clerks. In the case of Sanders vs. Lacks, 142 Mo,
255, an attempt wae made to invalldate an elec8ion because of
the d esire of a County Court to save eleetion expenses, and at
the scme time keep the offigclal personel in an election dis-
trict down to a number that could handle the voting in a pre-
cinet, and at the same time not be in each other's way. In
that case the Supreme Court refused to invalidate the election,
even though the County Court falled to avall themselves to the
power of the then existing Statute and appoint six Judges and
four clerks, and at 1. ¢, 263, the Court sald:

"Popular eleetions involve the exercise

of one of the most cherished rights of

the cltizen in a2 free govermment. But

the right of suffrage must needs be exer-
cised under ceonditions which do not always
8dmit of g rigid observance of every techni-
cal requirement of law. The Judges of elec-
tion who manipulate the machinery necessaary
to record the expression of the voters' will
gre uamally laymen , unfamiliar with legal
technicality, and often wholly innocent of
that sense of the importance of matters of
mere form which often seems %o possess a
gstrange facination to some learned minds.
Election Judges sre drawn from the great
body of the people. They serve for a

ghort while. In the main they do their
best to faithfully perform thelr duties
under the law. DBut they are often gullty

of omissions =2néd oversighte in attempt-

ing to follow the strict letter of the law.
In dealing ®ith those lspses the courts
have promulgated a practical general rule
whieh seems to have a direct bearing upon
the appeal at bar. That rule 1s thus stated
by the most eminent American text writer

of the law of this subject, viz: 'if the
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statute expressly declares any parti-
cular act to be essentlial to the validity
of the election, or that its omission
shall render the election voild, all
courte whose duty 1t is to enforee such
statute must so hold, whether the perti-
cular act in questlon goes to the merits,
or affects the result of the electlon,

or not., Such a statute 1s lmperastive, ‘
and all concideratlions touching its

policy or impolicy must be addressed to

the leglslature. But if, as in most i
cases, that statute simply provides that {
certaln acts or things shall be done

within a particular time or in a

particular manner, and does not delcare

that thelr performance ie essential to

the valldlty of the election, then they

will be regarded as mandatory, if they ;
do, and dlrectory, 1f they do not, affect

the sctual merits of the electlon.'

MeCrary, Elections (4 ©d,) sec. 225. The

use of the terms "mandatory' and

'directory' in this connection 1s, no

doubt, sanctioned by usage in the law of

elections by ballot, The terms are

sometimes misleading and not strictly

accurate; but they are convenient to

point out the distinction between two

general classes of irregularities, and

they are sufficlently well understood to

keep thelr places in the literature of

the subject in hand."

CONCLUSION,

We are of the oninion that in precincts where three
hundred persons or less voted in the last general election, the
county court!s duty 1s to appoint four jJudges and two clerks,
The Statute is plain in 1ts mandate, and a county éourt can
not assume powers not given them by the Constitution and
Statutes, We know of no way that more than four Judges in a
precinet of three hundred or less votere at the preceding
general election could be legally paid by the County Court
for election services.
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We are not holding in this opinion that an electiion
would be invalld in a precinet vhere a county court arbitrarily
appointed more than the statutory mmmber of jJudges and clerks,
Absent evidence of irregularities in the precinct effecting
unfailr election result, the Sanders case, supra, secems to
hold thst suech conduct of county Judges would not invalidate
an election and disfranchise voters who were not at fault
themselves,

Respectfully submitted

WM. ORR SAWYERS .
Agsistant Attorney General.

APPROVED:

Acting) Attdrney General.

Wos: R




