
\ 

BOAfW v1' m~.i.LT .r: Legislature appropriated money for Trachoma Hospita ... 
at Rolla for salaries of employes for "Prevention -
of Blindness"; appropriation act unle ss supported 
by a statute is a nullity. 

II OVODWOr 27 , 1936 • 

,, 

~r ~ b l 1.• m { ,~ , -~ •, 
l.&.O nOl a C .cr • J. • • .cu(1' ·•~ . .)·') , • • D., 
Sta t.e lif'al t h Gom.,"ni a aioner . 
utate ·~oard of Health, 
Jeffer s on City , !!iaaouri . 

Doa.r Lr . l!cGau.gh: 

This is t o acknowledge your let ter as follous : 

"Dr . ~nuth of the r a c :1orna. J.Os pi tal 
at rlolla has submi ttod* the Iocpital 
na.yr o ll for tho rn.ont h of ovc mber , 
to this office . 

"I wo ld like your opil".iOil a s to 
\':'hethcr or not these salaries can b o 
legal l y paid out of Sta to J."unds. The 
pa.yroll is as fo 11 o•:1o : 

"Uarcaret -.JI>ten, Head liurae 
L'r • . \ . ' '- r ako , J clief 

.' ~"'~ ,; sic1an 
Cl ara ...,ta !'!dle~ . ield • urce .)(1,, " 1 -.frey , Coo;. , (partial 

po.yToll ) 

. 150. 82 

15 . 00 
104. 17 

69 . 17" 

To a. final dctertt1 !1llt io .' o~ tho question pre­
sented tuo ~remises wil l have t o bo answered in tho a ffir­
mative . na ely, f i r st . ~a.s t here an a.p~opriation made 
by the Legislature to ps.y salaries for e r.1ployos of t he 
Trac homa o1.0Spita.l , n.nd, OOCOnd, if a n appropriation . are 
t he persons t o whom the mono.; is t o be raid State o~ployos '( 
:.o do not k r.ou whe ther t "1o per sons listed i n your let ter 
a.ro ~tate employes or othoru1se, co noequcntly . no wil l 

t":Tite t his opini..., 1 on tho a.ssu.rnpt i o r that s uch porsons are State 
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e mployes . If such ~ .. e not o..)ta te employes , then , of cour so • 
the:, would not be onti tled t o mo.acy s f r om t he Stat e lTeasury , 
11' ap")roprio.ted . 

lrticle x. Section l !J , of tho Consti tut io o f 
iissouri, i ~ no ~~certain toros provides : 

" lw money s shal l e ve1• oe paid out of 
t he treasury of t his ... tate , or a y o f 
t he t'unds under its mtulD.be nont , excep t 
1 r pursuance of a n appropriation by 
lurr; ·:.- -;f ~- -;~ *" 

. eferri •·0 t o -.aws of l i ssour1 , 193b , .Ptlbe "6 , r1e 
find t :1e followi ng : 

"T: .. ore 1 s h ereby a.p"Jropria ted out 
of tho state trea sury , Cho.r~oablo to 
the ~tate reven ·c fund , the aum of 
i\?o Iundred .:;even Thousand dollars 
( 207 , 000 . 00) t o be ox) cnded for the 
f ollowi nc; purpose s , 1 "' tho runounts 
hereinaft er stated : 

"A . .,ersonal .:>ervice : 

·-~*~" ** 

" 1T c vont l o of Dli ndneoo : 
.... ur 0eon i n cha.rgo of tra.chono. ho s pital . 

i1ospital nurse s , cook , naid. 
c linician , j nni t or. 

165 , 000 .00 n 

The .ucbislaturc c..id a!)TOpriato mo!.eys f r om the State 
revenue fund for personal sorvico ~ for ho spital r.ursos a nd a 
cook. :1ovovor , the a p .ropriutio of roneys J3y tho .ue.3isla.turo 
for certain pur")o sos vrithout creut .. n~ t he O'lplo:,rment therefor 
acts as a r.ull ity. In other YIOI'ds , t 11c Lo c;;1slaturo could not , 
i n vd.ew of Sect ion 46 of' .u·ticle I V of the Constitut ion , make 
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0. o1y 6rant of public moneys to a ny individual . S::1id Section 
46 rea~D as follows : 

"The enero.l Aasomb l y s 'la l l ha.vo no 
power to make any ~ant# or to aut hor ­
i ze the makins of a ny 3 rant of public 
money or t hi nr; of vulue to any incli ­
vi dual. asDoeia t ion of i ltdivi duals . 
municipal or other corpor a t ion what­
soever: ~>rovi ded# That thi s shall 
no t bo so construed aa to prevont t he 
~ant of aid i n a case of public 

calamity . " 

!;)ection 43 . Ar t J ole IV . Jonoti tution of .11 saouri ,. 
also provides i n par t as follows : 

"* ~~ * All apnropriations of monoy 
bv tho succoasiveuenora.l a ssemblies 
shall be made i n t he follovin~ order: 

11 : i fth. or t t1o pa yment of the 
civil l ist . · . .- .. •} •.. ·..:- " 

'i1lun ,. 1 '" order to pay out moneys by vii' tuc of' the 
appropriat ion act ,. supra ,. said sur0eo~ i n charge of the 
.:Tachoma 10spital ,. l1ospital nurse s ,. cook e tc . ,. must bo State 
e npl ....,yes a d hol d their employmer.t by virtue of a statute . 
An ap ' ropriatio.-: aet can ot le6islate and unless there is 
a n office or omplo;ment created indnpo '1de 1t of tho a p,?roprio. t ion 
act, said appropriation act uould b o unconstitutional and 
viol ative o f ~ction 46 # Ar t icl e IV of t ho Constitution. 

Tho ~upreme Cour t of .. issouri ,. e n bane ,. in the case of 
1\.a.Va!·.aUuh v . Gordon,. 24" ; o . 695 . specifically polnted out that 
an a o nropria tio 1 to on individual~ VJhc.- no of fic o \IUS created 
by that or a ny o ther act . a~untod to a. 0ift to a n i n, ividual 
a1rl he '1CO uas vo1<.t and viol ative of ~ec tion 46.- rticle I V. 
J.'he court said ( p . '121 ) : 

" .lho >11red h.l a.s an a~ent ,. on nhat 
terms and under uha t law : ..>Orne of tho 
lan ,;ua ..)o ~nd~cates he TIU S .'"!n.de i nde -
po dent of tho conuiso1on. ~·or instance . 
he reported t o no ono . ho submitted his 
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own voucher s t o the Auditor a nd t o t hat 
extent . at l eas t . was given a free r ein. 
As to that , \ma. t ever his ob.iec t . it is 
clear t he lamnakor wa s car eful not t o 
make hi m a n o.:rficcr with the indicia of 
of fice . ~ s her c tot'oro poi nted out , 
he gave him no term, no of f icia l name. 
created no of fice , no t enure . no duties . 
did not assume t o a ppoi n t hirn by saying 
so . and,. under the l aw as ·written, he 
~~ enti t l od to his money uit hout per­
forr.rl.n.:; any duties \7hatever. kinus 
official orbit,. he is a ~andering star 
i n 1..1 ssouri _sovornmental heavens . In 
t hat view of it. ue ca n come to no 
concl u s i on exce pt that he i s dealt wi th 
a s an i ndivi dual . tience the pr·oviaion 
t hat .,;'/000 of tho ,.,17 ,ooo appropriate d 
t o the comrrds sion must be pai d to him 
on his own vouchers . amounted in rea son 
and law t o an out-and- out gi f t t o him 
as an individual of y7000 of the State's 
money i n viol a t i on of Sec. 46 , Art . 4 , 
of the Constitution, supra . ( St a te ex 
rel. v . s t. Loui s . 216 Ho. 47; State v . 
Distilling Co ., 237 !.to . 1 . c. 106-7. ) 
The appropriati on fell , s quarel y wi thin 
the evils struck doun by that cons ti­
tutional ~nterd1ct1on, whereby the people 
set i mpas-sable bounds to l agislo.tive 
power . lo have no call by construe tion 
to abate the vigor of that wise provision 
a whi t . " 

·ahen the .~.~esislature by aopropriati on in 1935 per­
mitted t he expenditures of funds for personal ser vice for 
"pr ovent ioi-, of b l indness no doubt it assumed t hat there VIas 
a division created b.., the State Board of rlca lth ,.a nd if such 
is the fact those people empl oyed i n that division woul d be 
e ntitled t o compensation. 

f ollows : 
Section 9015 . R. s. :.1o . 1929 . provf5 s in part as 

"It s '"'all be t he dut y of the ata t e 
board of health t o safeguard t he 
health of t he peop le i n t he state. 
counties . citie s . villages . and t owns . 
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follov.,rs : 

It shall rnke a Dt udy of the causes 
a nd prevention of diaoasos and shall 
have f ull powerand authority to make 
such r ule s and ret;-ulationa as rlill 
provont the entPnnce of infect1ous ­
contaz ious , co ~icable or danger ous 
diseases into the state . * -::- ·::- ~l- *" 

~cction9017 , H. s • . o . 1929 , r eads as f o llows : 

"In addi t ion to tho divi sions &f 
vital statistics and laboratories 
alread~ established. the boar d 
shall establish t he ·f ol lowinc divi ­
sions: Preve ntabl e diseases , i r•clud­
i nG tubercu losis, chil d hygiene ­
venere a l diseu ses; a nd other divisions 
a s it ~ deem noceS"S'B.r~· fro!Il time t o 
TimO. o '"i50'ii'rd ana II or mulA re-'ru1.6 s 
a:rurFogulations f or the proper c onduct 
of tho ~e divisions . " 

.;)()C t :A.on 9028 , R. s. . .. o . 1929 , reuds i n part a a 

"1~11 r u l es and ret511l a t ions a u thorized 
and made bv the state board of health 
i n accordance \71th thi a c hapter s hall 
supersede as to t hose mattors to 
\'lhic h this a r t i cle relates, all local 
ordinance a .. r u l es and regulat j o na 
am s hall b e observed t hrougl'P t the 
s t ate a nd e nforced b~ all local and 
st.J. te health authoritie s . ·~ {l- * * *" 

.r·r o-: a roo.di· ._;; of t '1.e above three statutes i!; is 
seen t ha.t the 5tate Board o1' .dealt11 h .o unlir.1i ted power to 
safeguard t ho health of t h e people of the State of i~ssour1. 
Aut horit .Y is ;;iven t o the Board to nake r ule s and regulat ions 
and t o create divisi o _ s i n the State Hoaltll .oopart :nent in 
order to pr operl y safeguard the health of t he pub lic. 'lhe 
rule s and re~ulat1ons made by the S~to Board of .tical th are 
paramount . 
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As it 1s t he duty of t he St ate Board of Health to 
establish divisions i n order to properly safeguard the health 
of t he people of the State of .iissouri and as said Board has 
the authority we assume that the .::>tate Board of Health 
established a division known as the "Prevention of Blindness . " 
Consequently , if such be t~e fact ~ statutory authority may be 
point ed to i n order to sup:Jort the appropriation act . 

From the above and foregoing it is our opinion 
that if said per sons . to whom salaries are t o be paid. arc State 
employes engaged i n wor k for t he State Board of .tiealth for 
the "Prevention of Blindnesff (renderi ng servi ce to the State) • 
such would be legal and c ould be p:Lid from t l-te appropriation 
act a ppropriated by the Legislature. Sect ion 22 , La.us of 

.Mi s souri, 1935 , pages 96- 97 •· ~·h1le tho a ppropriat ion act 
me ntions ho spital r•urses and t he payroll s hov1 s one head nurse 
and a field nurse, yet if both are connected with the hospital 
as hospital nur se~, su ch could be paid. The p1yrol l shows a 
"Dr . A. A. ~.rake, he lief Physician ;315. 00 . " We assume that 
the re lief physician, as stated i n the payroll , means a 
clinician. The c ook is specifically aut horized by the 
·appropriation. 

APPROV .D : 

Ko~ ftte-/?TT/r'ICI( 

Attorney-Goner~ l 

JLH:EG 

Yours very t r uly • 

James L . HornBostel 
Assistant Attorney- General 


