BOARD UF HEALTH:

Honorable Eo T ificliau.;gh. e Dca

Legislature appropriated money for Trachoma Hosplta.
at Rolla for salaries of employes for "Prevention -
of Blindness"; appropriation act unless supported
by a statute is a nullity.

llovember 27, 1936,

FILED
% -

State Health Comuissioner,
State Board of Health,
Jefferson City, Missourl,

Dear uLr. HcGaugh:

This is to acknowledge your letter as follows:

"Dr.

Smith of the rachoma Hdospital

at Rolla has submi tbed, the fospital
payroll for the month of lovember,
to this office.

"I wo 1d like your opinion as to
whether or not these salaries can be
legally paid out of State !unds. The
payroll is as follows:

"largaret .rten, Head lurse {{150.82

br.

Ae #e Take, lelief

Physician 15.00
Clara Stanrdley, “leld Iurse 104,17

Winfrey, Coolk, (partial

payroll) 69.17"

To a final determination of the question pre-
sented two premises will have to be answered in the affir-
mative, nanely, first, was there an apmropriation made
by the Legislature to pay salaries for employes of the
Trachoma Hospital, and, second, if an appropriation, are
the persons to whom the money is to be pald State employes:
We do not know whether the persons listed in your letter
are State employes or otherwise, consequently, we will
write this opinicn on the assumption that such persons are State
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employes., If such are not State employes, then, of ccurse,
they would not be entitled to moneys from the State Treasury,
i{ appropriated,

Argicle X, Section 19, of the Constitution of
Mlssouri, in no uncertain terms provides:

"o moneys shall ever be paild out of
the treasury of this State, or any of
the funds under its management, except
in pursuance of an appropriation by
law; #% = 3% == %"

Referrirg to _aws of Mlasourl, 1936, page 96, we
find the following:

"There is hereby appropriated out
of the state treasury, chargeable to
the State reven:e fund, the sum of
Two lundred Seven Thousand dollars
(207,000.00;) to be expended for the
following purposes, in the amounts
hereinafter stated:

"A. ‘ersonal ocervice:
oW W B

"Preventio: of Blindness:
" .urgeon in charge of trachoma hospital,
hospital marscs, cook, maid,
clinician, Jjanitor.

® % W * B

w Ay W $165,000.00 "

The Legislature did appropriate moneys from the State
revenue fund for personal servieces for hospital rurses and a
cook, liowever, the apropriatic of moneys By the Leglslature
for certain purposes without creating the employment therefor
acts as a mallity. In other words, the Leglslature could not,
in viéw of Section 46 of Article IV of the Constitution, make
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any grant of public moneys to any individual, Sqld Seetion
46 reads as follows:

"The General Assembly shall have no
power to make any zrant, or to author-
ize the making of any grant of public
money or thing of value to any indi-
vidual, association of individuals,
munieipal or other corporation what-
soever: Irovided, That this shall

not be so construed as to prevent the
srant of ald in a case of public
calamity.”

section 43, Artiecle IV, Constitution of lMissouri,
also provides in part as follows:

"% % # All appropriations of money
by the successiveleneral Assemblies
shall be made in the following order:
% ow % W
"Fifth, or the payment of the
civil list, # & # & % W

Thus, in order to pay out moneys by virtue of the
appropriation act, supra, said surgeon in charge of the
rachoma !ospital, hospital rmurses, cook etc., must be State
employes ad hold their employment by virtue of a statute,
An appropriation aet canot legislate and unless there is
an office or employment created indapendeat of the appropriation
act, said appropriation act would be unconstitutional and
violative of Section 46, Article 1V of the Constitution.,

The Supreme Court of Missowri, en banec, in the case of
Kavanauw:h v. Cordon, 244 llo, 695, specifically pointed out that
an anpropriation to an individual, when no ofrfice was created
by that or any other act, amounged to a gift to an individual
and hence was vold and vioclative of _ection 46, Article IV.
The court sald (p. 721):

"¢ho hired hi: as an agent, on what
terms and under what law: GCome of the
lanua e Iindicates he was made inde-
peudent of the -commission. For instance,
he reported to no one, he submitted his




Hon, Le Te iéc"uaugh. i, D. -t NOve 270 1:"h-'36.

own vouchers to the Audltor and to that
extent, at least, was given a free rein,
As to that, vhatever his object, it is
clear the lawmaker was careful not to
make him an oificer with the indicia of
office, .8 herctofore pointed out,

he gave him no term, no oificlal name,
created no oifice, no tenure, no duties,
did not assume to appoint him by saying
80, and, under the law as written, he
was entitled to his money without per-
forming any duties whatever, *inus
offielal orbit, he is a wandering star
in }i ssourl jovernmental heavens, In
that view of 1t, we can come to no
conclusion except that he is dealt with
as an individual, !ience the provision
that {7000 of the 17,000 appropriated
to the commission must be palid to him
on his own vouchers, amounted in reason
and law to an oubt-and-out gift to him
as an individual of {7000 of the State's
money in violation of Seec. 46, Art. 4,
of the Constitution, supra. (State ex
rel. ve. 5t., Louis, 216 lo. 473 State v.
The appropriation fell :squarely within
the evils struck down by that consti-
tutional interdiction, whereby the people
set impassable bounds to legislative
power. e have no call by construction
to abate the vigor of that wise provision
a whit,"

ithen the Legislature by appropriation in 1935 per-
mitted the expenditures of funds for personal service for
"prevention of blindness’ no doubt 1{ assumed that there was
a division created b; the State Board of Health,and if such
is the fact those people employed in that division would be
entitled to compensation,

Section 9015, R. S. lo. 1929, provikes in part as
follows: :
"It shall be the duty of the state
board of health tc safeguard the
health of the people in the state,
counties, cities, villages, and towns,
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It shall make a study of the causes
and prevention of diseases and shall
have full power ard authority to make
such rules and regulations as will
prevent the entrance of infectious,
contagious, coummicable or dangerous
diseases into the state. % % % % #"

Section9017, H., 8, o, 1929, reads as follows:

"In addition to the divislions of
vital statlistics and laboratories
already established, the board
shall establish the following divi=-
siona: Preventable diseases, includ-
ing tuberculosis, child hygieno.
venereal diseases; and er diviaiona
as 1t deeimn neceaaar

‘T%h Iﬂb

an: ragulationa for the proper conduct
of these divisions.,”

Section 9028, R. S. lo. 1929, reads in part as
follows:

"All rules and regulations authorized
and made by the state board of health
in accordance with this chapter shall
supersede as to those matters to
which this article relates, all local
ordinances, rules and regulations

and shall be observed througlot the
state and enforced b, all local and
state health authorities. # # = % #"

Froz a readinz of the above three statutes it 1is
seen that the State Board of Health h:s unlimited power to
safeguard the health of the people of the State of lissouri,
Authority is given to the Board to make rules and regulations
and to create divisions in the State Health Departmuent in
order to properly safeguard the health of the public. The
rules and regulations made by the State Board of lealth are
paramount,
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As it 1s the duty of the State Board of Health to
establish divisions in order to properly safeguard the health
of the people of the State of ilssouri and as said Board has
the authority we assume that the “tate Board of Health
established a division known as the "Prevention of Blindness."
Consequently, if such be the fact, statutory authority may be
sointed to in order to supcort the appropriation act,

From the above and foregoing it is our opinlon
that if said perscvns.to whom salaries are to be paidsarc State
employes engaged in work for the State Board of lealth for
the "Prevention of Blindnesd (rendering service to the State)s
such would be legal and could be paid from the appropriation
act appropriated by the Legialature. Section 22, Laws of

Missouri, 1935, pages 96-97. “hile the appropriation act
mentions hospital rmurses and the payroll shows one head nurse
and a fileld nurse, yet if both are comnected with the hospital
as hospital nurses, such could be paid. The payroll shows a
"or. A. A, ‘rake, ielief Physiecian {$15.00." Ve assume that
the relief physiclan, as stated in the payroll, means a
clinician, The cook is specifically authorized by the
appropriation,

Yours very truly,
James L. HornBostel
Assistant Attorney-General

APPROVED:

K%YMuﬁ}ﬂWCﬁ
Attorney-Generul
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