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CIRCUIT CIERKS- CIRCUIT COU. TS : Rul e of Circui t Court re­
ce~ving vlO . OO f~ling fee 
i n advance must not be 
arbi t rarily enf orce~ . - - - - - - - - - - - - - -

Ur. George ~. UBstor~ 
Clerk of the Circuit Court 
Jasper County 
~arthage, Missouri 

.. .............. 

We acknowledge your request for an op1n1on dated 
Februarr 29• 19~6, Which reads aa follows: 

"SeQt i on 1241 of. the Revised Statutes 
of t~o • ., 1929, quotos as f ollon., to- wit: 

n ' If any person file~ before 
any clerk 1n vacation. an af• 
f~davit that he ~ a jus t and 
sul:;>s1sting cause of a ction on 
which he proposes to bring a 
su1t, and that he is unable to 
pay the costa. the clerk sball 
issue an original writ. without 
foes for the same . But the 
Court may, 1n its discretion~ 
refuse or permit the further 
prosecution or the suit.• 

"On Januai'7 l~t, 1932, the Court (both 
Judges) made a ruling requiring a de­
posit of ~10.00 with each c1v11 case 
filed 1n our Courts~ as a guarantee or 
£ourt Costa, if they wish to prosecute 
as a poor person, the attorney would 
take up the matter with one of the 
Judges and if he permittod them t o 
f ile said case without tho fili~ fee, 
said uermisaion was indicated to t he 
Cl erk by a written permission to do a o. 

ttAl~ lawyers comply with this ruling 
with the exception ~f one young tel­
low, who reeentl7 located in Joplin 
f'rom Kansaa City. He aaya that such 
a ru~ing ia in cont~1ct with Section 
#1241 . I shall be ploaaed to have 
your opinion in the matter at your 
earliest conven1onee, for which I 
thank you. • 



Ron. George :3. Masters 

Article II~ Sect ion lo~ of tho Missouri Consti-
tution provi des: 

"The courts of justice shall be open 
to every person, and certain remed7 
afforded r or every inj~ to person, 
property or character, and that right 
and jU3tice should be administ ered 
without sale, denial or dela7. " 

In tho case of State ex r el . v . Johnson, 182 S. w. 
969; 266 l.!o . 662, 1 . c . 6'70, our Supreme Court said in 
construing a trial court· rule against the above const1-. 
tutional provision. 

"It has been uniformly held that thia 
provision does not deprive the courts 
of general jurisdiction of their power 
to makle reaaonable ruloa governing the 
order of trial of eases and regulating 
their proceedings 1n their administra­
tion of the law. That the exercise of 
such inherent and necessary power on 
the part o£ the courts docs not violate 
the above quoted clause of the organic 
law. • · 

Pursuant to the above const itutional provision the 
Legislature enacted section 124.1 -' · s . Jlo . 19 29, which 
provides: 

"If any person file , before any c lerk 
in vacation, nn arf1davit that he baa 
a jus t and subsisting cause of action 
on which he proposes to bring a a~it~ 
and t hat he is unable to pay the costs, 
the clerk shall issue an original writ, 
without fees f or the same . But the 
court may, in i ts discretion, ref use 
or permit the further prosecution o.t 
the suit." 

CONCLUSION. 
- .. - - -

Any rule, act , or CJnduct of the Circuit Court ot 
Jasper County, which preaupposea an arbltrar7 closing 
of the doors or courts of this State to any person who 



Mr· George E. Uastors March 9, 1936. 

filos an affidavit before a Circuit Clerk. stating 
that he has n just and subsisting cause of action on 
which he proposes to bring suit, and that he is un• 
able to pay tho costs . is not onl y in violation at 
Section 1241, supra, but the same is against the t'UDd­
amental law ot' this State . Such a rule cannot moat the 
teat of reasonableness . 

When such an aff idavit is filed in vacation with 
the Circuit Clerk, it is the clerk's duty to issue an 
original writ without f irst collecting the ~10. 00 
filing fe o in advance, as provided in tho general rule 
of the Circuit Court of Jas·per County. 

The fact that nrocess be issued by the Circuit 
Clerk, pursuant to Section 1241, supra, does not mean 
that the Circuit Court must proceed to try the caU3e 
w1thoutrequ1ring such an affiant to give security for 
costa, for tho Circuit Court, on motion and hearing, 
may, in its sound discretion, dismiss the suit . See 
sections 1237 and . l2~8, R. s. Ao. 1929. 

Reepect~lly submitted 

",1M. OHR SAWYERS 
Assistant Attorney Generai. 

APPROV:t.'D• 

J'omi u. H014'F11AN 
{Act ing) Att orney General . 


