ELECTIONS: Right of COunty Central Committees to name candidates;
must be known to be of same political- ;aith.

Septewber 30, 1936.

Hon. wayne kaness,
County Clerk,
kcouonald County,
rineville, kissouri,

Dear Sir:

We zcknowledge receipt of your letter of Septewber 15,
1936, which is as follows:

*"J. T. Finnell of Fineville, lissouri, has
served as Prosecuting Attorney in LeDonald
County for a number of terms, wes elected

as a democrat in 1934, and now serving, during
the last primary he filed as a candidste in the
Demoec atic "rimary, and was defeated nearly
two to one by W. G. Tracy. is the Republican
Farty did not have a candideste in the Primary
for the office of FProsecuting Attorney, the
hepublican Centrazl Committee on Thursday
sugust 27th, 1956, nominated J. T. innell as
their czndideate.

"Cen this be done under the statutes governing
elections, end will it be necessary for ue to
heve his nsme printed on the ticket uzs a
Republican Candidate for Frosecuting attorney,
in the general election.

"iHe wade a nuuber of good democratic speeches
in the priuary czmpalgn, but is now bitter
against the llew Deal.

"Kindly furnish ue with an opinion as soon es
possible."
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It appears thrt your cuestion is, does the statute authorize
the Republican Centrsl Committee of licDonald County to fill a
vacancy on the ticket for the of*ice of Frosecuting Attorney when
the Republican party had no candidate and nominsted no person for
such office in the Frinary, =2nd does it have authority to name
as such liepublicen cendidate the nerson who is the present Prosecut-
ing Attorney and is holdins such office as a Democrat, elscted
tlereto on the Uemoeratic ticket, and who was a candidate on the
vemoeratic ticket et the recent rrimary this year and was defeated
as such?

The Kepublican Centrsl Committee has only such authority
as is conferred upon it by the statutes of this state, and suech
statutes conferring power upon the Central Committee should be
strietly construed, as all power rests in the people except such as
is expressly or by necessary iumplication teaken awuy from thew by
the Legislature in exercising its right to speak for the people.

The Legislature has spoken on this question and in Section
10245, k. S. ko. 1929, 1s this provision pertaining to the right
of a county central coumittee to place ecsndidstes on the ticket at
the general election:

"Provided, thast in case of any vacaney in
gaid nouwination, by resignation, death or
otherwise, the central committee, or a
convention czlled for that purpose, of the
party on whose ticket such vacancy may
oceur, mey select and certify to the * * *
county clerk * * * the name or nemes of
candidstes to f1ll such vacaney."

This statute confers upon said Central Comnittee the
authority to fill such a vacancy &s the one in question, but Section
10246, . S. Lo. 1929, defines the method by which this Central Com-
mittee must perfor:z that duty, =2nd one of the express provisions of
this statute so defining and limiting the right or authority of such
Central Committee to fill such vacency is the provision

"that no central committee shall have the
power to substitute, to fill any vaeceney,
the name of any person who is not known to
be of the same politiczl belief and perty
as the person for whom he is substituted.”

A cardinal rule of construction of statutes is to determine
the intent of the lLegislature when it enacted the same, ond it seews
to us thet the reasonable view, and in fact tue only view that the
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Leglslature could have entertained in expressing itself by thie
statute was to prevent just such occurrences as you state the
Republicen Central Cormittee of licDonald County contemplates.

Stating it another way, Section 10246 mesns thet the Central
Committee in fillling e veosncy must neme 2 nerson who is known to
be a Republican if it ie the Hepublican Centr=l Committee filling
such vacancy on the kepublicsn ticket.

It 1s difficult for us to nerceive a pleiner state of
facts than the one you mention as showing that the party whom
the Republican Centrel Cormittee here seeks to plece on its
ticket is not of the same politicel faith, but, on the contrary,
is of the opposite political faith. He not only hss stemped on
hinm the opposite political feith by the fact of his hoving hereto-
fore declared that he was & democrat when he wes elected on the
Democratic ticket, and by the further fact that e is now and
has been for esmost two years holding office as a Lewocrat, but
tie further fact also procleims frow the housetops that he 1is a
vemoerat, such further fect being that he filed s a veuocrat
in the recent rriucery end presuwably paid the filin. fee
tuerefor, whicn goes to the Leuwocratic party, end the further
fact that he evidently solicited votes as a LUevocrst in the.
reccnt Frimery.

It would not be a fair view of the lew to say that with
such & background us you set forth shewing that the given
individusl haes been a Lemoerat, rumning on the Lemocratic tiecket,
and holding office as a Uewooerat and drewing iie salary cs a
veuwoerat, could now over night, and, so for ss your guestion
shows, without any declsration on hls part to the contrary, Le
turned into a kepublican by the nere placing of his nauwe on
the Republican ticket by the Republican Centrul Com:ittee of
your County a8 the hepublican nominee.

This opinion is not written with a view of pessing on
the question of whether & vacancy exists where no one filed as
e ccndidate before the Frimery, and theresfter at the Primary
election voters wrote in the naume of someone re the cendidete
for en office. WWe do not here pass on that question, but 1t
may be determined by & mendamus action in court.
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CUNCLUSION

It is our opinion that the Kepublican Central Conmittee
of j.cDonald County has the authority to fill a vacaney on its
ticket for the office of Prosecuting Attorney, but thet in so
doing it must nsme & person who is known to be of the
Republicen politiczl bellef and party, and that it has no
authority to nsme as such candidate the person who is now the
Demoeratic Prosecuting Attorney of the county and so function-
ing, and who ren on the Democratic ticket in the recent Primary.

The neming of this men by the kepublican Central Commnittee
being illegel, and it being your duty to observe the law, it is

our further opinion thet it will not be necessary for you to have
his neme nrinted on the ticket for use at the general election.

Yours very truly,

Ukassh waTSON,
Assistant Attorney General.

APPROVED :

JOHN W. HOFFMAN, dT.,
(Acting) Attormey General.

DW:i:HR




