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Hor:orable 'Iii 11 C • . :.oh..~yer 
Commissio.1cr of Public .l?roporty and Public 

Utilities of the City of wprin6f1el d 
Sprin~ield. lissouri 

Doo.r IU"' • ...ohmoyer : 

This is to acknowledge your lettor roquostinz our 
opinion concorninc tho right of tho City of Spr •ngfio l d 
to enforce t he t erms of .::;oction 11, vrdinanco Uo . 349 . to 
tho ond that the Cit y shall .avo tho rif)ht t o take over 
the present \'tater works and operate sa!'l'lO i n order t o adjust 
or correct the causes , if any, far co~plaint concern1ns the 
city water . 

foll0\7:1: 
&action 11 , appended to your lotter , roads as 

"':.'hon tho city water norka arc completed 
and tho City ~lark notifiod thereof , a 
teet for assurance a.s heroin sot for th 
sha.ll bo ~de; then for the full torm of 
this ordinance or extonsio _ thoro or 
(except aoonor purchased by said city) 
said Perkins or assigns shall continuo 
to furnish uithout default a constant 
and uninterrupted supply of water as 
horcin beforo sot forth. 

11 Pro vi dod for anJ nor;lectful default 
i n operatiDG and supplyin~ uater as afore­
said on tho part of said Porkina or 
assi gns . Tho city cay take possosaion 
temporarily of said \70rlts . machinery and 
o.ppurtcr.ancos and oporato t he same until 
insured that the uorks nill be effioiont­
l y operated by the sa1d Perki ns or a.ssigne . 
and tho expanse so incurred by tho aa.id 
city 1n so oporati l\; said \7orks ::Jhall be 
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a lien upon the earni~s of said works 
until paid. and shall be deducted from any 
sum due said Perkins or a ssi gns. n 

Assuming this ordinance , when entered i nto. to be 
valid and to constitute a valid and enforceable contract 
between Per k i ns or assigns and the City of Springfield ; the 
question present s itself as to the validity of su ch contract 
subsequ~nt t o t he passage of the Public Service Commission 
Act of 191 3 . 

Chapter 33. R. s . · o . 1929 . relates to th.e " Public 
Ser•vice Comr:rl ssion." and Article 4 of said chapter to ""'a ter 
corporations . u section 5188 of said article and chapter 
provides i n part as follo~s: 

''This article shall appl y to * ~l- ~· ;.;. * 
aP~ the supplyins and distributing of 
'1ater for any purpose whatsoever . " 

Section 5190 provides i n part as follows: 

" The co.nnd.ssion shall: 1. Have t;eneral 
supervision of all ~- * ~~ mtter corporations 
having a uthority under any special or general 
law or under any charter or franchise to 
lay down. ·;} * * pipes . co::duits. ducts or 
other fLxtures in. over or under t he streets 
~} * * for the purpose of fur nishirJG or 
distri'but~I'lb uater * .r!- ~t . 
2 . Investigate a nd. a.scertain . from time to 
time. the q-uality of ·;} ·:} ~:- wa tel~ supplied 
by persons. corporations * -;~ .;r; examine or 
investigate the methods employed by sueh 
persons, -~ * •'i- in suppl ying arrl distribu­
ting VIator for any pl.li'poso whatsoever , and 
have power t o order such reasonable i mprove­
ments as wil l best promote the public 
interest. preser ve the public health and 
protect those using -l} ~} * wa tar, and those 
employed in the r.:a.nu.facture and distribu­
tion t hereof • and have power to ordor 
reasonable i mprovements and extensions 
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of t he works , ~}if- pipes . lines . conduits. 
ducts and other reasonable devices. appa­
ratus and ~operty of * * * uat er corpora­
t i ons and municipalities . 
3 . Have povrer , by order , to fix f r om 
timo t o t ime standards for the measurement 
of the purity * * ·:<. of t'lator t o be distri­
buted or sold by per sons * * .;~ for any 
purpose whatsoever ·:f. ~ -.'1- ana for t he 
purpo se of detertdn i ng \7hether the water 
f urnished or sol d c onforms to t he stand­
ard of pur1 ty a nd pr e a sure , a.nd conforms 
to the orders issued by t he c omr.rl.ssion. 
t he co~~ssion Shall have pouer , of ita 
own motion , to e~e a.nd investigate 
the pl ants and met hods empl oyed in manufac­
turing ~ deliverins and s up )l ying * * * * 
water . 

This secti on of our la~s del egates t o the Public 
Service Gon;:nission all potters n e cessary t o s upervise and 
regulate ,.later cor porati ons such as t he one suppl ying water 
to the City of Sprincf'iel d . The fact that a contr a ct . by t7B.y 
of ordinance or otheruise , exi sted betuee~ the Gity and the 
public utility. could not i n any tdse affect the riGht of 
the Public Servi ce Commissi on to deal \'lith the u tility, re ­
gardless of t he r i ghts and liabilit i es created by said con­
tract. This is best illustr ated by t h e words of Judge Grave s 
in the ca se of City of Capo Girardeau v . Rai l t'ray Co •• 305 Mo . 
590. 267 s. w. 601: 

"The Pub l ic Service Co.111lission is not 
a court and cannot undertake to e ithor 
enfor ce or abrogate c ontracts. I t deals 
uit h common carr i ers (by vi:t> tue of the 
vn~itten l aw , upon the theory of pub lic 
service , ru1d not i n vieu of a ny c ontract • 
.. h at contra cts may have been made is not 
a rea.l c onsideration of the Public Service 
Cor.unission.- under i ts l imited authority . 
I f a c oncrote c a se c omes wit hin its purvi ew, 
t he Co~ssion is a u thorized to nnke orders 
(undor the police power)vhich \nll be st 
aubserve the pub~ic t7o lf'are . This is 
irrespective 2[ cont r a ct rights:w- --
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And i n the ver y recont co.se of .)tate v . Publk Service 
Comclosion of !.dssouri (1932). 50 ..:> . w. (2d) 114 . tho court 
oa.id: 

"A proper diaposi tio.n of this case by 
t b..is court lies within narrow ccmpa.ss . 
T.hat it is within tho powers and juris­
diction of the public service commission. 
under t he powers granted that body by 
tho Legislature, to grant t o or with­
hol d from a street railroad tho right 
am po\"ler t o abandon a part or spur of 
its existing 11no . ho.a been repeatedly 
held by Ulis court . o.)()uthwest l!a i lroe.d 
Co . v . Public Service Commi ssion. 281 
.. ~o . 52 , 219 s . \', . 380; State ox rol . v . 
Missot.rl Southern R. R. Co . • 279 no . 
455 . 214 s . h . 381; ~tato ox rol. 
Carthage v . Public Service Commission. 
303 .~o . 505, 260 ..> . w. 973; Cit'J of 
Co. ) 0 .Tirardeau v . .{a1lt:~ay Co .. 305 t!o . 
590 • 267 S. :1. 601 . S6 • ..... • R. 1488 • 
The pouer of t ho Public Ser vice ~ommis­
sion is an exercise of the polico power 
of the state granted by tho lawmaking 
pcrrter to tha.t :bribuna. l a nd overrides 
all contracts , privileGes~ franchises . 
charters or city ordinances . The 
exorcise of such police pouors are by 
t ho sta.tutes granting sa.mo m.de subject 
t o review and control by tho courts as 
to boing unrea sona.blo or unlo.nful . The 
onl y que s tion ror t he circuit court on 
t he writ of r eview. and by this court on 
appeal ~ i a f7b.ether the orders made by the 
Commission subserve the public ~elfare 
i n a ma.IU'ler and to an extant roo.sonabl e 
and lauf'ul. and this question is to be 
sol ved regar<l'Iea"S'Ol' contract ri?!iE or 
ok1Wt1oiiS() exceptas such en'W""TnlO 
t e reaaona lenoss or lilvif'Ulno ss or­
t!iO orders made . ciTy of St. LouTS v . 
~lie SerVice Co~ssion. 276 ~o . 509. 
626. 207 ~. ~ . 799 . ' 
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COI:CLUSION 

rtssumin& the ordinance in question to be valid and 
to consti tute a still existing contr a ct betuoon t he T~ter 
company and t he City of Sprinufiold. col~ta.in it is that tho 
City of Sprin~fiold could no t arbi trarily tako possession 
of tho ,;o.to:- \7arks . other or not the ... "'o has boon any 
neGlectfu l C:ofault i n supplying water by the t'nlter corpora­
tion, is necessarily a. question of fact that would havo t o 
be determined by a. court of law. 

Assumin0 these facts~ tihen finally . determined, 
conclusively Showed a negl ectful default on the part of the 
tTS.ter compa .. y , even then the Cit ·· could take possession and 
operate tho water works only until S"uch timo as tho neglect• 
ful dofaul t existed. ~no default having boon corrected, 
under the v ery t orl!lB of t he ordim.P.ce • possession and con­
trol of t ho \7a ter VIor ks would ha vo to bo r eturned to the 
r-1at er company. 

It is clear , theref ore , that the whol e purpose and 
int ent of tho ordinance vrhen written was t o assure to the 
people of Sprin.;:f'ield a constan t and safo supply of \"later . 
There was at that time no act similar t o tile ?ubl .ic Servi ce 
Commission Ac t, o.nd. it is rea sonabl e t o assume that , had 
there been such an Act, this provision of t he ordinance 
·: ould have bee n omitted for t here would then ha. ve bee n no 
r eason qr nood for protection other than that c;uarantecd by 
the Public Service Co~~ssion Act. 

It is t here fore our opinion that the Public Service 
Co~~ssion Act of 191S super sedes Section 11 of vrdinanco t o , 
349 , and that tho proper remedy on the p1.rt of the City o£ 
Springfiel d- in caso of any negl e ctful default on tho part 
of tho '-rater compa.n:y sup::>lyl~ \?a tor to the City of Spri ng­
field . is bJ \'ro.y of complai nt mado t o t he Public Service 
Corn:tission . as contempla.ted by Article IV. Chapter 33_ supra. 

JOID•l ·:. HOl'Pl.tAU . Jr ., 
(Act inti J Attorne y-General . 

JLH:EG 

Yours very truly • 

Jo.mos L. IIor.n 3ostel 
Assistant Atto~noy-General 


