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Hororable Will C,.- Lohmeyer

Commissioner of Public Property and Publie
Utlilities of the City of Springfield

Springfield, Missouri

Dear I, Lohmeyer:

This is to acknowledge your letter requesting our
opinion concerning the right of the City of Springfield
to enforce the terms of Section 11, Urdinance No. 349, to
the end that the City shall ave the right to take over
the present water works and operate same in order to adjust
or correct the causes, if any, for complaint concerning the
clty water,

Section 1l, appended to your letter, reads as
follows:

"ihen the city water works are completed
and the City Clerk notified thereof, a
test for assurance as herein set forth
shall be made; then for the full term of
this ordinance or extension therecof
(except sooner purchased by sald city)
sald Perkins or assigns shall continue
to furnish without default a consgtant
and uninterrupted supply of water as
herein before set forth,

"Provided for any neglectful default

in operating and supplying water as afore-
said on the part of said Perkins or
assigns. The city may take possession
temporarily of sald works, machinery and
appurtenances and operate the same until
insured that the works willl be efficient-
1y operated by the sald Perkins or assigns,
and the expense so incurred by the said
city in so operating said works shall be
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& lien upon the earnings of said works
untll paid, and shall be deducted from any
sum due said Perkins or assigns,"

Assuming this ordinance, when entered into, to be
valid and to constitute a valid and enforceable contract
between Perkins or assigns and the City of Springfield, the
question presents itself as to the validity of such contract
sdgag%uggi to the passage of the Public Service Commission
Ac Se

Chapter 33, R. S. io. 1929, relates to the "Publie
Service Commission," and Article 4 of said chapter to "water
corporations.” Section 5188 of saild artiele and chapter
provides in part as follows:

"This article shall apply to # = % % %
and the supplyling and distribut1n§ of
wvater for any purpose whatsoever,

Section 5190 provides in part as follows:

"The conmission shall: 1., Have general
supervision of all % #* # water corporations
having authority under any special or general
law or under any charter or franchise to

lay down, #% % % plpes, condults, ducts or
other fixtures in, over or under the streets
# % % for the purpose of furnishing or
distributing water % % #,

2. Investigate and ascertain, from time ¥o
time, the quality of + % % water supplied
by persons, corporations # % #; examine or
investigate the methods employed by such
persons, % # ¥ in supplying and distribu-
ting water for any purpose whatsocever, and
have power to order such reasonable ilmprove-
ments as will best promote the publiec
interest, preserve the public health and
protect those using # # # water, and those
employed in the manufacture and distribu-
tion thereof, and have power to order
reasonable improvements and extensions
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of the works, % % pipes, lines, conduits,
ducts and other reasonable devices, appa=-
ratus and moperty of % % % water corpora-
tions and municipalities,

3, Have power, by order, to fix from

time to time standards for the measurement
of the purity % « % of water to be distri-
buted or sold by persons # # % for any
purpose whatsoever # % # and for the
purpose of determining whether the water
furnished or sold conforms to the stand-
ard of purity and pressure, and conforms
to the orders issued by the commission,
the comnission shall have power, of its
own motion, to examine and lnvestigate

the plants and methods employed in manufac-
turing, delivering and suprlying = % % %
water.ﬁ

This section of our laws delegates to the Publie
Service Yommission all powers necessary to supervise and
regulate water corporations such as the one supplying water
to the City of Springfield. The fact that a contract, by way
of ordinance or otherwise, cxisted between the City and the
public utility, could not in any wise affect the right of
the Public Service Commission to deal wlith the utility, re-
gardless of the rights and liablilities created by sald con-
tract. This 1s best illustrated by the words of Judge Graves

in the case of City of Cape Girardeau v. Rallway Co., 305 Ho,
6590, 267 S, We 601:

"The Public Service Commission is not

a court and cannot undertalke to elther
enforce or abrogate contracts. 1t deals
with common carriers (by virtue of the
written law, upon the theory of publiec
service, and not in view of any contract,
“hat contracts may have been made is not

a real consideration of the Public Service
Commission, under its limlited authority,

If a concrete case comes within its purview,
the Commission is avthorized to make orders
(under the police power)which wlll best
subserve the public welfare. This is
irrespective of contract rights."
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And in the very recent case of State v, Public Service
Commigsion of llssouri (1932), 50 S, W, (24) 114, the court
sald:

"A proper disposition of this case by
this court lies within narrow compass,
That 1t is within the powers and juris-
Giction of the public service commission,
under the powers granted that body by
the Legislature, to grant to or with-
hold from a street railroad the right
and power to abandon a part or spur of
its existing line, has been repeatedly
held by this court, JSouthwest Railroad
Co. v. Public Service Commission, 281
L'iO. 52’ 219 So TI"';. 580; St&te ex !‘01. Ve
i ssourl Southern R, R. Co., 279 lio,
455, 214 S, W. 38l; State ex rel.
Carthage v. Public Service Commission,
303 Mo, 505, 260 S. We 9733 City of
Cape uirardeau v. Hailway Co., 305 Mo,
5%. 267 S- ?I. 601. &5 A’. L’ R. 1488.
The power of the Public Service Commis-
sion is an exercise of the police power
of the state granted by the lawmaking
power to that dribunal and overrides
all contracts, privileges, franchises,
charters or city ordinances.

exerclse of such pollice powers are

the statutes granting same made subject
to review and control by the cowrts as
to being unreasonable or unlawful. The
only quecstion for the circuit court on
the writ of review, and by this court on
appeal, is whether the orders made by the
Commi ssion subserve the public welfare
in a manner and to an extent reasonable
and lawful, and this question is to be
solved regardless of contract r or
obligations, except as such enter 1nto
the reasorﬁﬁlemsa or lawfulness of

OI' ers - 8 Ve
vIce i'omm%ssio'l. 276 Yo. 509,
526 20'? Se We 798, )
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COICLUSION

“gsuming the ordinance in gquestion to be valid and
to constitute a still existing contract between the water
company and the City of S8prin;field, certain it is that the
City of Sprin;fleld could not arbitrarily take possession
of the water works. ‘ether or not there has been any
neglectful default in supplying water by the water corpora-
tion, 1s necessarily a question of fact that would have to
be determined by a court of lawe .

Assuming these facts, when finally determined,
conclusively showed a neglectful default on the part of the
water company, even then the City could take possession and
operate the water works only until such time as the neglect-
ful default existed, “he default having been corrected,
under the very terms of the ordimance, possession and con-
trol of the water works would have to be returned to the
water company.

It is clear, therefore, that the whole purpose and
intent of the ordinance when written was to assure to the
people of Springfleld a constant and safe supply of water,
There was at that time no act similar to the Public Service
Commission Act, and it is reasonable to assume that, had
there been such an Aet, this provision of the ordinance
would have been omitted for there would then have been no
reason or need for protection other than that guaranteed by
the Public Service Commission Act,

It is therofore our opinion that the Public Service
Commission Act of 19135 supersedes Section 1l of Urdinance No,
349, and that the proper remedy on the part of the City of
Springfield, in cace of any neglectful default on the part
of the water company supplying water to the City of Spring-
field, is by way of complaint made to the Public Service
Comnission, as contemplated by Article IV, Chapter 33, sumra.

Yours very truly,

APFROVED: James L. Homnijostel
_ Assistant Aitorney-General

36@ W. iﬁj?!m, :El.
(Acting, Attorney-General.
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