
) 

r' 

C0~1~ CODrlTS: Limits on borrowing money ~ ~~not exceed reasonably 
anticipated r evenues ror the J ~r with~ G a bond 
is s ue appr oved by the people. 

1/L 
/ Nove~ber 13 , 1936. 

Hon. A . P. Kidder, 
Presiding Judge, 
Nodaway County Court , 
L,aryville , ~.1 s sour 1 . 

De9.r Sir : 

l e hi' ve received your l etter of liove- ber lOth , 1936, 
whi ch i s a s f ollows: 

"So~e time a go a ,/. P . A. project was 
t urne d i n as a County \rl de nro ject for 
bui ldi ng and r epairing ne ces sary r oads 
and bridges i n Nodaway County . This 
project seems to have Let with t he 
approv~l of t he local, st. J oseph , and 
J efferson City of fices , but i n or der t o 
cot~ly wit h the requirellients , it will be 
necessary fo r bodauay County t o finance 
s w:J.e t o t ne ex t ent ot t hirty- five to 
f orty- f ive thousand dolla r e . uur Ro~d 
and Bridge budhet i s usea up on ot her 
rodds . Our loc~l att orneys tell us there 
i s no way th~..t t hey knm. of that t he County 
Court c oul d f i nance t his project . ~lould 
you kindly ~ive us your opinion i n regard 
t o t his I...atter. " 

Atta ched to your l ett er is a letter f1o~ t he Citizens 
Stat e ~ank of ~ryville , ~~ssouri . 

We construe your l et t er to t:e r..n thct your county for t h e 
present year ha s no funds available an~ unusea aris i nQ f r om 
ei ther your county r evenue, your road and bridge r evenue , or your 
special roa d and bridge r evenue. Your question t hen i s , does 
t he county court have authority to borrow ~oncy or cont ract other 
debts t his year fo r t he purpose of assisting to the extent ot 
from t hirty- five t o fort y- f ive t housond dollar s in t he road project , 
t he expense of which will in nurt be borne by feder"' l f\Ulds , in 
completing a c ounty- wi de .1. '.1:' . A. project. 
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Section 12 of .... rti cle X of the ~-issouri Constitution , 
i n part , provides a s follows: 

~No county , city , town, township , s chool 
district or other political corporati on or 
subdivision of the State shall be allowed to 
become indebted in a ny manner or for any 
purpose to an amount exceedine:, in any year 
the inco~e and revenue provided for such 
year , without the consent of two- thirds or 
t ._e voters t hereof voting on such proposi­
tion , ct bn e lection to be hel d for t hat 
purpose . " 

In the case of Hol loway to use v . rlowel l County, 240 
~o . 601, the court, in discuss ing the authority of a county to 
go i n debt , uses the followin£ l anGUaGe, 1 . c . 613: 

"The theor y of our p resent systell.r. of county 
~overnment is that counties must run their 
business affairs on t he 'ca sh system• . * • • 
.. unning in debt is easy end pleasant whi le 
it l a sts . Paying is 'another s t ory' . The 
pleasure of debt making is denied by 
law to ~~ssouri counties; they can anticipate 
t heir revenue, but only for the current year . " 

In the case of fatson v . Kerr , 279 S . •· 692 , sp eaking 
on t he s~e subject , t he court s aid , 1 . c . 695 : 

"But, in construin~ t he consti tutional 
pTOvisi on just quoted , we have repeatedly 
held thc t an indebtedness is not in­
valid merel y because it appears at the 
end of the year in which it was c reated 
t hat the aggr e gate indebtedness incurred 
by the county during that year exceeded 
t-~e revenue actually collected. I:f , 
at the time of its creation , the indebt ed­
ness is within t he income which may 
reasonably be anticipated , it is valid . n 

In the case of rrawkins v . Cox , 3~~ ~~ ~ 640, the court , 
in speaking of this same constitutional provision, s a id, 1 . c . 
549: 

nThe plain meaning of t his constitutional 
provision is that any such municipal 
corporation 1 ay s pend or contract to 
spend (beco .. J.e indebted) •1n any (cal endar) 
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year the inoo~e and revenue provided f or 
such year,• but beyond that it cannot go 
in creatinL a debt f or any purpose or in 
any manner, except by consent of two­
t hirds or the voters . This wes s o held 
in Book v . Earl, 8? Co . 246 , where the 
court said: ' The contracting of a debt 
in the future by a co unty in any manner 
or for any purpose in any one year ex­
ceedine t he revenue which the tax 
authorized to be i mposed would bring into 
t he t reasury f or county purposes f or such 
year , unless ex~ressly authorized to do 
so by the assent of t wo- thirds or the 
vot ers ' i s ryrohibited. " 

It may be a~propriate her e t o point out t hat there are 
r ecent oases in t hi s s t a te under t he authority of whi ch bridges 
have been built end ot her ,1. ¥ . A. projects carried out by 
issuinl bonds payc ble solely out or the revenues arising from 
those pro jecta, but t ho3e ea ses are not in point on the matter 
you inquire o.bout because t nere is no col lection or 1·evenue from 
a county-wide road systeo , and therefore t his project could in 
no event be selt-li quiaating . 

I n t he case of Trask v . Li vi ngston County , 210 ko . 582, 
1 . c . 5g,, speakin& about whet her t he indebtedness was cr eated 
t or t he buildin~ of a bridge at the tirue of the l etting of the 
contract or a t some other tLae, the cotn"t s a id: 

"Hence, t he indebt edness for those 
brid~es we.s created , if at e.ll, by 
a compl iance with the l aw eoverning 
t he lettinb and contractin£ tor 
bridLes already noted . tfuen the 
county became i ndebted on these 
bride.e cont r acts must be deterr.Uned 
by the 'income and revenue provided 
fo r s uch year,' whi ch under t he Consti­
tution must be looked to f or the payment 
of such indebtedness a nd it was the 
• inco.1 .. e snd revenue provided • t or t he y ear 
1889 , which t he county court was authorized 
to appropriate for that p urpose, and not 
t he revenue for t he year 1890, which at t he 
date of the contract ~or t he building of 
said bridges had never been assessed , 
levied or col lected. " 

In construinc. the above cons t1tut1onal provi sion the 
Suoreille Court of t his s t ate has , we think, c learly held t ha t a 
coUnty can not in a bi \ en yea r creat e a debt against the county 
r evenues in excess ot t he revenues on hand and the reasonably 
anti ci pa ted r evenues for t hut year. Like\lise, t he rule is announced 
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t hat if the oounty goes beyond the a bove limit, the contract is 
void. In the case of Barnar d & Conpany v. Knox County, 105 Co . 382, 
1. o. 390, the Supreme Court s&i d : 

nit is, Of course , a hardshi D to t he plain­
t iff to declare t r is warrant worthless, but 
we cannot dispose or the question on any 
such surface Tiew of the catter. The Con­
stitution seeks to protect the citizen an~ 
t axpayer, and t heir rights are not to be 
overlooked. It is the duty ot persona 
deulin~ with counties and county officials, 
as well as of county officials themselves, 
to t ake notice . or the limit prescribed by -
the Constitution. • • • Soliciting agents , 
contractors and others who deal with county 
officials wuet s ee to it that the limit of 
county indebtedness is not exceeded , and, 
i f they fail to do this , they must suf fer 
t lle consequencea. Unless this ia so , there 
i s an ~nd to all effort to bring about an 
economical and honest adcinistration of 
county affairs . " 

Under the state of facts set forth in your inquiry as 
above interpreted, your county proposes t o borrow this ~on~y at a 
bank, and the law as declared i n the above expressions or the 
court i n definine the rights and powers of county courts woul d be 
violated. 

Thia opinion is limited to a discussion of whether borrow­
ing thia money violates the law per tainina to the authority of the 
county court t o contract debts beyond the reasonabl y antici pated 
revenues of the county tor the current year. 

We have in mind the f oct t hat it is commendable on the 
part of county officials t o improve their county road system and 
to join in theae N. ? . A. pro jects , thereby not onl y improving 
t heir road syst~ but furnishing employment tor many people who 
need such employment, but it is our duty t o construe the l aw a s 
we find it, and when the law as written docs not authorize the 
county court to so engage in s uch effort, it is a proper question 
t o submit to the Legislature, w&o have the authority to change such 
law it in their wisdou they thi~ best to do s o. 
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CONCLUSION 

It is our opinion that a county can not i n a given year 
creat e a debt against t he county revenues i n excess of the revenue• 
on hand and t he reasonabl y anticipated revenues for tha t year, 
and tha t under t he s tate of facts as above set forth your county 
would be violati ng t 1is r ule if it borrowed t he money above set 
forth a.nd t hereby attempt ed to obl i ga t e t he county to tha t extent, 
eTen though t he money were spent for a worthy and c ommendable 
cause . If t he county had no a uthority to enter into such a con­
tract of borrowi n g , t he att empted contract would be void, and we 
know of no way for the county to presently avail itself of additional 
cash except by a bond issue approved by the vote of t he people. 

Yours very truly . 

J.):8.JuG!: ,. ATS ON , 
; ssistant Attorney Genera l . 

APPROVED: 

J. E. TAYLOR, 
{Acting) Attorney General . 
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