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COUNT~ .BUDG-ET ACT : Special tax levy of . 07 au~horized "ty 

sec t i on 7891 i s not to be included in 
t h e t er m rev enu e as used in the Budget 
Act. 

Honorable o. A. Kamp 
Prosecut i ng AttorneJ 
MontgomorJ County 
Mont gomerJ City, Mi ssouri 

Dear Sir: 

Th i s department i s i n reoe1~t of your l et ter of 
JanuarJ 8- 1936- wher e in JOU present a question involving 
the funds f or taxes l ev ied f or speci al road and b r idge 
purposes a s they maJ be a ffected bJ t h e County Budget 
~ct. Your l etter is as f ol lows : 

"The County Cl erk - has asked me to 
obtain an op i nion r rom J OUr of fice 
on the f ollowing qu e•tion. 

• s hould a tax l evied for a special 
purpose such as a . 07 l eTJ for r oad 
and bridge purposes , b e budgeted 
under the County Budget Law ot 19!5? 
Is it t o be c onsidered aa a Countt 
Rev enue and budget ed as other r evenue? 

• 1 will thank you f or your opin i on 
on this ques t ion." 

In 1933 t he Legisla t ure passed what i s t er med t he 
County Budget Act. The f irs t eight s ec t i ons are applica­
ble t o count i e s of t he populat ion of ~ontgomery County. 
Under Sect ion 1, page 3'0 of the Act, we f i nd the f ollow­
ing provi s ion : 

ttf·henev er t h e t erm r evenue i s used 
in t his act it shall be understood 
and taken to mean t h e or dinary or 
general r ev enue to b e us ed f or the 
cur r ent expens es of the eountJ as is 
provided by t his act rega~leas of 
t he s nuree f rom which deriv ed." 

Another p rovi s i on i s as fol lows: 

-
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"!he receipts shall show t he cash 
bal ance on band as of January first 
and not obligated• also all r evenue 
collected and an esti.ate of all 
re•enue to be collected, also all 
moneye received or est imat: ed to be 
recei•ed during the current year. u 

Under Section 2, page 341• the County Court has the 
duty of clas sif7ing proposed expenditures in five different 
definite classes within a reserve to be pl aced into class 
s ix. 

Under Section l , eae e 3 (3, under the class i fications 
of "Y.. s timated ReceiPts is the following: 

"l:.stimated f'rom taxes for ordinary 
revenue for current 7ear. 

•other revenue (each source shall 
be stated separatel y) estimated. 

"Total estimated county revenue 
for the current 7ear .from all 
sources . " 

In classif71ng the proposed exnenditures and the cur­
rent revenue of the county f or any one year, the repair 
and upkeep of roads is not mentioned by the Legislature. 
Class 3 is as follows: 

aThe county court shall next set 
aside and a pportion the aaount re­
quired# 1t any, f or the upkee p, 
repair or replacement of bridges 
on other than state highways (and 
not i n an7 snecial road district ) 
which shall conatitute the third 
obligation of the count7. w 

Section 9874 R. s. Ko. 1929, which was expresaly re­
pealed b7.tbe County Budget Act, contained the following 
nrovision relating to roads and bridges: 

•II . A sua suf f icient for the paJ'­
aent of a~l neoes sar7 exl)enaea f~ 
tho building or bridges aDd r eroa'ir­
ing of roads, including tho pal ot 
r oad overseers of such count7. 
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Thus it will be noted .tbat the repairing and upkeep 
of roads and bridges wa~ f ormerly contained in one class 
of the county revenue. Jr ior to the passage of the Count1 
Budget Act, but the County Budget Act refers only to the 
repair and upkeep of bridges and con tains no class or nrc­
vision relating to the r epair and upkeep or roads. There­
fore. we are confronted with the question of what is in­
cluded i n the expression ueed by the Legislature, namely: 
"tor the current expens es of the county as is provided bJ 
this act regardless of the source from which derived." 

Section 9867, R. s . Mo. 1929 ~ is as fo llows: 

"The fo llowi ng named taxe s shall 
h er eafter be assessed, levied and 
collected in the several countie s 
in this state, and only in the man­
ner, and not to exceed the rates 
prescribed by the Constitution and 
laws of this state, viz: The state 
tax and the tax necessary to pay the 
funded or bonded lebt of the state. 
t he funded or bonded debt of the 
eount7. the tax for current countJ 
expend itures. the taxes certif'ied 
as neceasar7 by cities, incorpor ated 
towns and villages. and f or schools . " 

Section 9986. R. s . lb . 1929 , related to the divi­
sion of the county revenue, but said s ection was expr esslJ 
r epealed bJ the Legislature in enacting the County Budget 
Act . 

Relating to ct~rent county expenditures, the court 
in the ease of Stat e v . St . Louis - San Francisco Ry. Co., 
247 S . • 182. 1 . c. 18 4, said: 

"The revenue ~ollected to pay past 
i ndebtedness mus t be applied to 
that purpos e and may not be appor­
tioned under section 12866 f or 
cur r ent county e xpenditures. State 
ex r el . v . Hortsman, 149 Uo . 29 0 , 
297• 50 s . w. 811. Current count7 
expend itures mean expenditures far 
the 7ear for which the taxes were 
l evied. State ex rel. Y• Pa7ne, 
151 Mo. 663, 673. 52 s. w. 412. 
The only tax that a county court 
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may levy on its own initiative is 
that for t he oayment of eount7 cur­
rent expenditures, as authorized 
by section 12859, R. s. No other 
tax for aDJ ourpoae shall be assessed, 
le•ied, or collected, except as au­
thorized b7 aeetion 12860. In this 
ease the additional 10- cent l ev7 waa 
.. de b7 tbe order ot the circuit 
judge in vacation. " 

Under Section 7890, R. s. Mo . 1929, whibh is as 
follows: 

"The county cour ts in the several 
counties ot this state, having a 
populat ion of less t han two ~undred 
and fifty thousand inhabitants, at 
t he 7 t erm there~ in each year, 
shall levy upon all real and personal 
prooort7 made taxable b7 law a tax 
of not more than twent7 cents on 
the one hundred dollars valuation 
aa a road tax, which levy shall be 
collected and paid into the count7 
treasury as other revenue, and shall 
be placed to the eredi t of the 
'county road and bridge fUnd . • 

it is the dut7 of the County Court to lev7 a tax of not 
more tban twent7 cents on the one hundred dollar valuation 
as a road tax, and the same shall be paid into the county 
treasur,- aa other revenue. Section 7891, R. &. 10 · 1929, 
is the section under which 70ur county baa levied the tax 
ot . 07, and is known as the spec ial road and bridge tax, 
said aeet1on being as followa: 

"In addition to the lev7 authorized 
b7 the preceding section, the county 
eourta of the counties of this state, 
other than those under township or­
ganization, in their discretion ma7 
lev7 and collect a special tax not 
exceeding twent7- five cents on each 
one hundred dollars valuation, to 
be used f or road and bridge purposes , 
but for no other purposes whatever, 
and the same shall be known aDd de­
signated as 'the special road aad 
bridge f'UDd' of the eount7. Provided, 
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however, that all that part or por­
~!on of said tax which shall arise 
from and be collected and na 1d upon 
any oroperty ~ying and be~ within 
any road district •hall be paid into 
the counq treasur;r and placed to the 
credit or the special road district . 
or other road district, tzo• which 
it arose. and shall be paid out to 
the res~ ctive road districts upon 
warrants or the count7 court. in 
favor or the comm1•sionera, treasurer 
or overseer or the district. as the 
case may be: Provided. further . 
tbat the part of said special road 
and bridge tax arising from and paid 
upon propert7 not situated in anJ 
road district, special or otherwise. 
shall be ol aced to tho credit of the 
'county road and bridge fund• and be 
used in the construction and main­
tenance of roads, and may. in the 
discretion ot the county court, be 
used in 1mpriving or repairing an7 
street in an7 incorporated city or 
•tllage in the county, if said 
street shall form a part of a con­
tinueua highway ot said count7 l ead­
ing through such city or village; but 
no part or said fund shall be used 
to pay the damages incident to. or 
costs or. establishing aur road: 
Provided further , that no warrant 
sh8il be drawn in favor or any road 
overseer until an account for work 
don• or materials furnished shall 
have been presented and audited by 
the county court. 

The Supreme Court in the case of State ex rel. v. 
Wabash Ry. Co . 319 Mo. 302. said: 

"The levy provided by sec~1on 7890, 
R. s . Mo . 1929, i s a levy f or county 
purposes within tho meaning of 
section 9873 and t he 10~ restriction 
aa to 1nereasetj a'o nl ies. ..,.he lB V7 
authorized by section 7891 is no 
part or the county levy, and the 
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restriction of s ection 9873 a s to 
a l eVJ that will produee revenue 
in excess o~ 10% of that received 
the previous ~ear does not a~ply." 

CONCtUSI OB 

We are of the oninion that the revenue derived from 
a tax levied under section 7891, and revenue raised b~ 
similar methoda, or in t he same catagorr, is not subject 
to the teras of tbe Ccunty Budget Act, and it is not in­
cumbent upon the County Court t o include the same in 
qualif7ing the expenditures or a count~ f or an~ one 7ear . 

Respectfull~ submitted 

Okir".c.R • ll O...U 
Assistant Attorne7 General . 

APPROVLD: 

JOIDI W. HOl'Jf'id, Jfr . 
(Act ing) Attorne7 General. 

OfVlf:B 


