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SCHOOLS: Use of public funds in aid of sectarian institutions voi d. 

ay 7, 1936. 

Hon. Crosby C. Johnson, 
Prosecuting .t\.ttorney , 
Caldwell County, 
Hamilton, Lissouri . 

Dear Sir: 

This depart~ent wishes to acknowledge receipt of 
your request for an opinion under date of ~ril 29th, as 
follows: 

"I have been re~uested to suboit the 
fo llowing question to you for your 
opinion.:-

"St . Rita ' s is a parochial school 
IIlD. intained by the Catholic Church in 
Clinton County, a t Caceron, and a part 
of the school is e high school . Clinton 
County adjoins Caldwell County , end a 
~tudent residinc in one of the cocmon 
school districts in Caldwell County hae 
been attending t he s t. Rita's high school 
thi s current school year. I understand 
that no arrangeoents were entered into 
between this co~n school district and 
t he hi d 1 school, or school authorities 
conduc tinb t his hi&h school, tor this 
student to uttend . The Directors of 
thi& co~n s chool district a re now 
being asked by J t . I.i ta ' s to pay tron 
t he district funds tuition for this 
student . Can they legally pay from the 
school funds tuition tor a student attend­
in& such a parochial s chool?" 
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Section 92'10q, Lissouri Statutes .lnnotated {Laws of 
Lissouri, 1935, Section 16, page 351), reads in part as follows : 

"The board of directors of each and every 
school district in this stat e that does not 
rJA1ntai n an approved high school offering 
work through the twelfth grade shall pay 
the tuition of each and every pupil resident 
therein who has coupleted t he work of the 
highest grade offered in the school or 
schools of sai d district £nd attends an 
approved high school in another district of 
t he s~e or an adjoining county , or an 
approved higp school mai nt a ined i n connec­
tion with one of the state institutions of 
higher lea rning , where wor k of one or more 
higher grades is or~ered." 

\~at is neant b y an "approved high school~ as used in 
t he above section? Does same include private as well a s public 
schools? 

In the case of In re Est at e of Ryan, 156 s . w. 759, 1. c . 
761, 174 o . App. 202, the court said : 

" * * * it is t he duty of the court, in 
construing statutes, to interpret 
particular words by reference to the con­
text so as to erfectuate t he intention 
of the lawmakers a s reflected by the 
entire enactment, if such ~ay be fairly 
ascertained , r ather than to declare t he 
precise meaning of the word s t anding 
alone . " 

In ex~ining the context , we find the following sections 
of the ReTised Statutes ot ~issour1 . 1929 , which leads us clearly 
to the conclusion tha t what t he Legisl ature had in mind was 
public schools and not private schools . 

Section 9447 authorizes t he ~tate Su~erintendent ot 
Schools to classify the •Eublic h!sh school s !a ~ statew 
as tollowst 

"The state superintendent of public 
school s sha ll have authority t o classify 
the public high schools in the state 
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into first, second and t hird classes , 
and shall ;.rescribe Ininim.llLl courses ot 
study for each class: • • • • 

.lilld .5ection 94<ie author izes t he State ~uperintendent 
to inspect and approve them, a s follows: 

"~or the purpose of classifying higb 
s chool s and havinr their wor k accredited 
by higher educational institutions , the 
s tate superintendent of public schools 
shall, in person or by deputy, inspect 
and ex~ine any hi gb s chool oaking appli­
ca tion f or classific'ation , and he shall 
prescribe rules and regulations governing 
such inspection and examinations , and 
Keep co~lete record of all inspections, 
exaninations end reco:!!l.I:lendations . .!lde . He 
srall, fro t1Te to t i~e , ~ublish lists 
of classified bi~h s chools: Provided, he 
may drop any school in i ts cl assi fi cetion , 
if , on reinzpection or r e-exa~nation , he 
f i nds t hat such s chool does not r~sintain 
the required standard of excell ence . " 

However, sho~ld there still be any que s tion a s to 
whet her "approved high schools" as used in 3ection 9270q, supra, 
i ncluded private a s well as publi c school s , t hese doubts are 
dispel led by t he follo~n~ constitution~! ,~ovision and cases 
inter ~retinL s~e . 

Article XI, s ection 11, or t he Constitution of ~issouri 
proYides as follows: 

"bei t her t he General .Lsserubly nor any 
county , city , t own , township , s chool 
district or ot her uunici pal corporation , 
shall ever .~e an a)propri ation or pay from 
any public fund 7hatever , anythinB in a id 
or any reli~ ious creed , church or sectari a n 
purpose , or t o hel r t o support or sustain any 
private or public school, acrdeLy , se~nary, 
colleue , universi t y or other institution ot 
l earning controlled by any relieious creed, 
church or sectariWl deno....ination \7hatever; 
nor sha ll any ~rant or donation ot personal 
property or r eal estate ever be ~de by the 
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~tate, or ~ny oounty , city , to\m or other 
municipal corporation, for any rel igious 
creed, church or sectarian purpose what­
ever. " 

i'te have been unable to find any ;:1 ssouri cases con­
struing the above constitutional provision , and hence we must 
look to states having similar constitutional nrovisions for 
interpretation. 

In the case or ~ynod of ~akota v . State , 2 ~ . D. 366 , 
50 N. w. 632, 1 . c . e55, t he court said : 

"* * • t he fra..'lerE of our state constitu­
tion intendec to vuard with zealous care 
the funds o f' the state, counties, and 
~unicipalities , collected fro~ taxes 1m-
posed upo .. 1 all the ue.wbers of the com!:l.uni ty , 
couposinb the various relieJ_ou:;, sects , rrom 
beintS a ppropristeu f'or the benetit of or to 
aid any one or ~ore sectarian school s or 
institutions, or in tosterin0 or building up 
any one or .. .ore sects within the state . 'l'he 
policy of prohibitinb the use of fUnds be­
l ancing to all for the benefit of one or 
~re relitiouc sects has been adopted in ruost 
or the states. :~o one , we thin1C , can m ateke 
the i ntention of the fr~~rs of the constitu­
ti on , as expressed in these various sections 
or that instrument, to ;>rohibit in every f'orxa, 
whether as a gift or other.ti se , the appropria­
tion or the public funds for the benefit of or 
to 1a1d any sectarian school or institution. 
~fuet, then , constitutes benefit or aid? 
\lebster defines ' benefit' to mean ' whatever 
contributes to promote prosperi ty; ~ • • add 
va lue to property; advantage; profit .• ' To 
ai d ' is defined by the same aut hor ' t o support , 
either by furnishinr strength or means to hel p 
to success .• The demand of ~leintiff i s for 
money due tor the tuition of- a class or 
students al leged to have been instructed under 
a contract wjth the board of education. 
:lould not t he rayx!ient of this demand be 
for the benefit of or to a id the university? 
Is not the tuition received fro~ every 
student for t he benefit of or to aid the 
s chool , to support, to s t rengthen, it~ Do 
not such institutions depend mainl y 
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upon the tuition fee~ of students they can 
obtain for their support? But t he learned 
CQunsel for pl a intiff strenuous ly contends 
that the s~ due plaintiff will not be con­
tributed for the benefit of or t o aid the 
university, but in poynent for services 
rendered the state , or t o its students , in 
preparing them for teaching in t he public 
schools . This contention, whi l e plausible , 
i s , ~e thin~ , unsound , ~nd leads to absurd 
results . If the state can pay the tuition 
of 25 students , '1Thy ;:.ay it not .-:t. intain a t 
the institution all that the institution can 
accommodate, ~ nd thereby support t he institu­
tion entirely by state funds? The theory con­
t ended fo r by counsel v•oul d , in efteet , r ender 
nugatory t he provisions of t .he const i tution , 
as the clai.~.... t1Hlt t he a .):>ro:>riation was .t.ade as 
co~pensation for services rendered could be 
wade in all cases . ~his theory, carried out 
to its l cl>iti r.:..ate result s , l!ould enable any 
one leadinb sect to control the schools , 
instituti ons , and funds of the state , as it 
could claiL it ras renderinc services for 
t he fun is a]propriated . It as undoubtedly 
to prevent such possible results t hat these 
provisions were inserted in the constit ution. 
It ... attars not hov; :wuch considerution has been 
given by services rendered , the lanLuage is 
e~phatic and un~ualified th~t no J oney shall 
be given or ~ppropriated for the benefit o~ or 
to aid any sect~rian school , 3ociety , or 
institution. The paying of the tuition of 
pupils in the l'ierre University to tl!e p l ain­
tiff in this case will , in our opinion, be 
for the benefit of or to aid such s chool or 
institution, and is clearly within the prohibi­
tion or the constitution." 

And in the case of Bennett v . City of La Grange, 
153 Ga . 428, 112 ~ . ~ . 482 , 1 . c . 485 , the court said : 

"By a l aw of that state the territorial 
board of education · ras e uthorized to 
desicnate pr ivate universities, colleges, 
and ecade~es in which instruction should 
be given to pupils in the methods of 
teaching , and in , ursuance of t his law the 
board o~ educ ation cont racted wit h Fierre 
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University, a ; resbyter ian institution, for 
t he instruction of a class of students in 
pedagopy. 'The ~u":>re e court of bouth 
~akota held that t Le prohibition in the 
Constitution of th~ t state against t he 
a:pproT)ria. tion of n:.o:::.e y or other property 
~o aid any oectarian school applied to all 
approp1iati ons to such school s , \mether Lade 
as uon~tion ~r in paYL£nt for services 
rendered t he stute by such school , ~nd that 
the contract. betv.een the board or education 
alld this lresbyterian university tas void 
because in conflict tit h t he above provision 
or tne Constitut ion or th~t state. synod or 
vakota v . btate of ~uth Uakotn , 2 ~ . ~ . ~66 , 
50 u. t . 632, 1• L. tt . a . 418 . A school con­
nected with an orphan a::;yl ua controlled by 
officers of the letter who wore ~isters of 
Charity of the Kocan oatholic uhurch in which 
reli ious instruction is given to .oman 
catholic children is a sectarian inst i tution 
within the constitutional provision as~inst 
using r ublic funds for 'sectari~n purposes . ' 
State v . 1ial1.ock , 16 Nev. ~7~ . 'i1Le inhil::ition 
of section ~. art . a , of the lllinois uonstitu­
tion, against any payment from public f unds in 
aid of any sectarian institution prohibits 
payaent by Cook county for the tuition &nd 
r~ntenance of de~endent girls , conmitted by 
the county court, under the l aw or tb ~t state, 
to the Chicaeo Industrial school ~or virls, a 
corporAtion which pl nces the girls co~~itted 
to it in certain institut ions under the con­
t rol of the fto-nn Catholic Church , and to 
which 1nstitution such nayments would i n tact 
go. cook County v . Chicago Industria l 
Schools for Girls , 125 I ll . 540 , 18 N. E. 
183 , 1 1 . R. A . 457, 8 Am~ st . Rep . 386 . 
In tho case last cited the Su~reme Court of 
I llinois hel d that-- -

"' oney paid to a school in consideration 
for services rendered , and not as a were 
gratuity, is none the less an aid to the 
s chool, and ia therefore within the constitu­
tional inhibitio~ a 0 ainst the use of public 
funds to aid sectarian school s . ' 
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"Counsel tor defendants in error strongly 
rely upon the case of vunn v . ChicaLO In­
dustrial School for Girls , 280 Ill. 613 , 
117 ~. ~ . '135, L. R. A. 1918B , 207 , in whi ch 
t he ~upreme Court of Illinois held tha t --

"'~~e pa~nt to the Chicago Industrial 
School f or Girl s , an incorporated Catholic 
school (under t he control an d mrnage~ent 
or the Roman Cathol ic Church) , by Copk 
county , of an amount less than the a ctual 
cost of clothin~ , ~edical care, and attention~ 
and education and t raining in useful arts and 
donestic science for the maintenan~~, etc., 
of Catholic girls co=mit ted thereto by the 
Juvenile Court Act, • • • is not in violation 
of the provision of the I llinois Consti t ution 
which prohibits "any appropri ation or pay­
ment , from any oublic fund whatever, or any­
th1n6 in uid of a ny church, or sectarian 
purpose . "' 

".we oan.a.ot agree wl th the conclusion reached 
by the ~upre~e Court ot I llinois in this case . 
rille arbu.aent by which t he court reached its 
concl usion therein is not satisfactory . This 
arg~ent is based on the fact s that i n the 
preamble to the Constitution of Illinoi s ex­
pression is given to the gratitude of its 
people for the l'el igious liberty whi ch they 
had been perwittcd to enjoy, tliat the Constitu­
tion of I llinois declared for the ' free 
exerci se and en joyment or religious 
profession and worshi9 , ithout discrimina­
tion, • and that t he Constitution provided 
that property used exclusively for religious 
purposes may be exeLpted fro~ t he burden or 
taxation. The court further aeys thut 
t he people ot t ll et state , not onl y did not 
decl a re hostility to rel icion, but regarded 
its teachings and pract ices as a public 
benefit , which mi ght be eoualed t o t he pay­
ment of taxes . The court further says that 
it wa~ not the intention of the Const itution 
tha t i nstitutions t o which ~rds of tbe state 
mi gbt be committed should be absolutel y 
divorced from religion or religious teaching. 
The court further put its decision upon the 
gro und that this s chool received less than 
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the cost of the training or the girls com­
mit ted to its ca re, and therefore it did not 
at~.ount to vi vi nu t.i d to the s chool. The 
court lil{,ewise undertool .. to distinc.uish the 
c&.se it t hen llc..d tlndel cor.sid.erution from 
t hut ot County of Cook v . Chicaeo lndustrial 
~chool for Girls, su~ra . The J istinction drawn 
bet\~een the t't' o cases is that it di d not 
appear in t he former case that t he school was 
Let~ing less than the cost or the service it 
rendered to t he county of Cook. 

"The reasoning or the Supreme Court of lllinois 
l n Junn v . Chicago Industria l School tor Girls, 
su,r , docs not arpe~l t o uc . It is true that 
the Consti tution of I llinois does not declare 
hostility t o reli&ion. s o the Con~titution of 
Georgia does not declare hosti lity to religion. 
The Constitution of Tlli noi s decleres i n f avor of 
relirious liberty; FO does the Constitution of 
Ceore i a . The Constitution of I llinois cxenpts 
...,roperty used for reli ""ious purposes fro ... t axa­
tion; DO does the Constitution or Georgia . But 
both Constitutions declare agai nst giving aid 
to sectarian schools and institutions . ~en the 
state selects ~ s ectarian institution of learning , 
and co~ts to such institut ion its wards , for 
whos e ~ulntenance and eauca t i on it pays, it LJves 
t he ~ost substantial aid to such an instituion. 
On the s~e principle the s t ate could underta~e 
to e~ucate ell lts children in such sectarian 
institution, und ?8Y the . .J. f or the e<1UCtition of 
i ts chilnren in s uch institution rather than in 
public s chools ~nd public instit utions of learn­
ing . ~Y such course would be giving the most 
v~luaLle aid to such sectarian schools and 
institutions. 

"So , \/hen the city of La Gr un._.e de the 
contruct with t he ~lvction .~4y , by whi ch 
t he l n tter , a sectarian institution , as­
sUllea. the care or t he :poor of that city, 
althou&~ at actuul cost, t~is was Livine a 
great advanta&e and the ~ost substantia l aid 
to the Salvation . ..rr:ry 1~ the prosecution of 
its benevol ent and reli ous purposes . The 
eiving of loaves and fi shee is a powerful 
i tSt r UL..ental i ty in t" e succcss~ul prosecutl on 
of t he work of v sect arian institution. So 
we are of the opinion that t he takinc of money 
tror the public t r easury ot the city or 
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La Gran~e, i n pay,ment t o t he Salvation 
Ar.UY 1or its Cbre of t~c poor of th~t city , 
~ounts to the taking or ~oney fro- its 
treasury, directly end inairectly, in aid 
ot this sectari~n institution , in violation 
of this provision of the Constitution of 
veorgia . " 

And i n t ne case or "illiams v . ~~anton Co~n School 
District, 191 ~ . , • 501, 1 . c . 514 (~lthdrawin~ ror~r opinion, 
172 Ky. 153, 188 s . ~~ . 1058), the court sai Ci : 

"It mny be true, and we a re not diQ~osed to 
doUbt it , that t ' e , l an under which these 
t wo institutions operated was very beneficial 
to the children enrolled in the graded 
school , and that under its operation they 
deriTed mor a l as ell as educet1onal ad­
Tantages ~n ~t coul d not be secured i f the 
graded school were conducted as an independent 
institution ent irely free from the control or 
supervision of ~tanton College or i ts public 
spirited president . But no odds how 
beneficial to the graded ~chool or children 
t ... e scheme r..ay hnve been, 1 t cannot be doubted 
the. t it liaS opposed to the spi rit of the laws, 
and its invalidity is not to be condoned be­
cause the trustees ot the gradeu school and 
e wajority 01 he ~atrons ot the echool 
approved it. If 1 t hau the ap~rovul of a ll 
the patrons nnd a ll t ile childr en , it would 
yet be open to the condemnation that it 
~ as in violation or the Constitution as 
well as antaGonistic to ~he public policy -
or the s t ate . The trustees see~ to have ha d 
t he i mpression thc.t because the arrange-
ment wan a good thing tor the graded s chool, 
no one else should ~uestion its propriety , 
but the trustees of ~raded schools should 
not forget t11~t these s chools , as ell as 
a ll co~n schools , are state , not local , 
institutions , and the people o1' the vrhol e 
state are concerned in everything that af­
fect s any one of them either for good or 
evil. 

"To author ize the va l idity of this arrange­
ment here in question woul d be t o encourage 
t he creation of other like arrangement s be-
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tween other graded and co~on schools and 
other sectarian instituti ons , and , resently we 
would "-~ve t he cow:rr.on s chools he re and there 
throughout the state operated in connection 
vti th t hat denou inC'tional Pehool that happened 
to have the largest i n£luence and membership 
i n the particular cornt.1uni t ., where the union 
was ..ude. Th~t such a course vTould surely 
create deep and bitter resentoent and dissatis­
f ctiou ~ong .any people and in many parts o~ 
tLe stute, ~nJ result in l asti ng injury to the 
coLroon school syst e4, must be admitted when 
t hoUvht i s biven to t he rel ig1ous senti Qents 
and pre judices entertain ed by laree n~bers or 
our people t hat r~irest the~selves i n many 
dl~rerent forua or expression. 

"One phase or t his strong sectarian sentillient 
finds a....1ple ttnd wide- s_t>read i llustr'ltion in 
the wel l - .tnown fact that t here are thousands 
or good 4en ar.d o~en who will not send their 
chi ldren to any s chool that i s controlled by 
or under the influence of d deno~national 
i nstitution or church that tec.ches doctrines 
or inuul ges in forms of worShip that do not 
~eet t hei r approval . To cowpose thi ~ uneasy 
spirit that as abroad in the l and, to quiet 
the conscientious s cruples ot those justly 
opposed to forced contributions 1n aid o~ 
sectarian institutions , and cave the 
eomnon school fro~ denoLinational criticism 
and et taek, t he prohibi tion against the 
union of church and school found voice in 
t he organi c law, and its pronounceme~t must 
be scrupulously adhered to so that no 
parent anywhere in t he state aay have i t to 
say , us diQ one of t~e pl aintiffs in this 
ease , tho.t he , ·oul d not pat ronize the common 
school in his neighborhood because 1t was 
under the control of reli~ous body whose 
tenets or practices he coul d not &ccept. 

"'l'he co~on school, ho".1ever humbl e its 
~urroundings or deficient lts eurricul~, is 
t he Lost val uable public institution i n the 
sta te, and its efficiency and wor th must not 
be iupaired or destroyed by entangling it in 
denoLinational or seet~rlan alliances. A S 
an independent, nonsectarian unit , it is en-
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titled to t he s incere a nd energetic support 
of a ll the people or t he state , a s ~ell as to 
the nearty ~ood will or all classes, irrespec­
tive of their religious views or church 
affiliations, and t his on a ccount of the ines­
timable blessin it confers on thousands of 
girls and boys l u affordin~ the~ the only 
opportunity for a cquirinc an education that 
could co~e within their reacn; and i! it is 
to live and grow in usefulnes~ .and strength, 
as it will s urely do , the spirit or the 
Constitution must pervade its life ~nd leave 
no man t o say it has lost its carefully 
builded a~d jealousl y protected ~denor~n -tional 
and ~onsectari ~n character . This school syst~ 
derives its supoort from t he communicants of 
all churches , without being subservient to 
any of them, and its integri t y ond its safety 
depend on a s t rict adherence to t he principle 
of seJ.:aration of church 5.11d scnool , not only 
accordinb to t h e l etter, but to t he spirit , 
ot the Constituti on . 

''Havin~ these vie\IS , and to m.t.ke clear ana 
certain our detcrL~in&.tion to preserve the 
spirit of the Constitution in 1 ts efforts 
to .6.cep separate cnurch a.nd s chool, \te not 
onl y hold t hut it is a violation of the 
Con.:J t i tution to appropriate any part of the 
co~on school funa , 'in aid of a ny ch~rch, 
sectarian or dcno~nati0n~l scnool,' but 
equal l y unl vdul tor t he t rust ees ot any 
cox.uou or graQed co.wuon school or eaucational 
institution, supported in \.hol e or in part 
by public funds r aised by t axation or dedicat ed 
t o co~on school purposes , to enter into any 
contr acts, aLree ents , or arran~euenta t hrough 
or under \/hich such school or euucational 
institution may be br ought directly or in­
directly under tre influence, control, or 
supervision of any denominatlonal or sectarian 
institution or school. w 

An exawination of t ho cases leads us to t he conclusion 
t hat the weight of nuthority is to the effect t hat a contract 
between a stat e , county , city , school district or ot her 
pol itica l subdivision and a sectarian inst i tution , whereby the 
former agrees to nay the latter for services rendered or 
expendi tures incurred the reunder, is within the meaning of the 
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constitutiona l provis ion inhibiting t he use of public funds 
in aid of secta ri~n institutions a nd vold . 

In the instant case t he c l a i m for tuition by s t . Ri t a ' s 
is not even support ed by a cont r act with ths board of directors 
of the school distr ict, c~d 11:e are t herefore of t he opinion 
t hat pa~ent of tuition to tle parochial school of school 
funds would be ~tithin the 1. et..nin~ of nr t icle J..I , ~ection 11, 
of the ~1ssourl Constitution prohibitinh the use of pUblic 
funds in aid of sectaria n institut ions and void. 

AP.PROVz..L) : 

lOIDl w. liOl~wAN , Jr., 
(Acting) At torney General . 

MW:ER 

Re spectfully sub~tted . 

"-• or..R ,;,)A,.Yh.t\t> , 
.<~.s si fJ t ant .. ~ttorney General. 


