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SCHOOLS: Use of public funds in aid of sectarian institutions void,
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Hon. Crosby C. Johnson,
Prosecuting Attorney,
Caldwell County,
Hamilton, kissouri.

Dear Sir:

This department wishes to acknowledge receipt of
your request for an opinion under date of April 29th, as
follows:

"I have been recuested to submit the
following question to you for your
opinion:~-

nSt. Rita's is a parochial school
maintained by the Catholic Church in
Clinton County, st Cameron, and a part

of the school is a2 high school. Clinton
County adjoins Caldwell County, ¢nd e
student residing in one of the common
school districts in Caldwell County has
been attending the St. Rita's high school
this current schocl year. I understand
that no arrangements were entered inte
between this coumon school district and
the high school, or school authorities
conducting this high school, for this
student to attend. The Directors of

this commson school district are now
being asked by St. Rita's to pay from
the district funds tuition for this
student. Can they legally pay from the
school funds tuition for a student ettend-
ing sueh a parochial school®?"
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Section 9270q, kissouri Statutes Annotated (Lews of
kissouri, 1935, Section 16, page 351), reads in part as follows:

“The board of directors of ecach and every
school district in this state that does not
naintain an approved high school offering
work through the twelfth grade shall pay
the tuition of each and every pupil resident
therein who has completed the work of the
highest grade offered in the school or
schools of said distriet end sttends an
approved high school in another district of
the same or an adjoining county, or an
approved high school maintained in connee~
tion with one of the state institutions of
higher learning, where work of one or more
higher grades is offered,”

What 1s meant by an "approved high school"™ as used in
the above section? Does same include private as well as publie

schools?

In the case of In re Estate of Ryan, 156 S. W. 759, 1. c.
761, 174 Ke. App. 202, the court said:

" % % * it is the duty of the court, in
construing statutes, to interpret
particular words by reference to the con-
text so as to effectuate the intention
of the lawmakers as reflected by the
entire enactment, if such may be fairly
ascertained, rather than to declare the
precise meaning of the word standing
alone." '

In exsuwining the context, we find the following sections
of the Levised Statutes of iissouri, 1929, which leads us clearly
to the conclusion that what the Legislature had in nind was
public schools and not private schools.

Section 9447 authorizes the State Superintendent of
Schools to classify the ™public high schools in the state®
as follows:

"The state superintendent of publie
schools shall have authority to classify
the public high schools in the state
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into first, second and third classes,
and shall prescribe minimum courses of
study for each class: * * *» #

and Section 9448 authorizes the State Superintendent
to inspect and approve them, as follows:

"For the purpose of classifying high
schools and having their work accredited
by higher educationsl institutions, the
stete superintendent of publiec schools
shall, in person or by deputy, inspect
and exaunine any high school making appli-
cation for classification, and he shall
prescribe rules and regulations governing
such inspection end examinations, end
keep complete record of all inspections,
examinations and recommendations nade. He
shall, from time to time, publish lists
of classified high schools: Provided, he
may drop any school in its classificetion,
if, on reinspection or re-examnination, he
finds that such school does not msintain
the required standard of excellence.”

However, should there still be any question as to
whether "approved high schools™ as used in Section 9270q, supra,
included private as well as public schools, these doubts are
dispelled by the following constitutional provision and cases

interpreting saume.

Article XI, Section 11, of the Constitution of Kissouri
provides as follows:

"lNeither the Genersl assembly nor any
county, city, town, township, school
district or other municipal corporation,
shall ever uake an appropriatlion or pay from
any public fund whetever, anything in aid

of any religious creed, church or sectarian
purpose, or to help to support or sustain any
private or publie school, acadeny, seminary,
college, university or other institution of
leerning controlled by any religious creed,
church or sectarlan demnomination whatever;
nor shell any grant or donation of personal
property or real estate ever be made by the
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Stete, or any county, city, town or other
muniecipal corporation, for any religious

creed, church or sectarian purpose what-

ever, ™

We have been unable to find any liissourl ceses con-

struing the above constitutional provision, and hence we must
look to states having similar constitutional provisions for
interpretation.

In the case of 3Synod of Dakota v. State, 8 s, D. 366,

50 N. %. 632, 1. c. 635, the court saiad:

¥ % & +the framercs of our state constitu-
tion intended to guard with zealous care

the funds of the state, counties, and
munieipalities, collected from taxes im-

posed upon all the members of the community,
couposing the various religious sects, from
being appropriated for the benefit of or to
aid any one or more sectarian schools or
institutions, or in fostering or bullding up
any one or more sects within the state. ‘The
policy of prohibiting the use of funds be-
longing to all for the benefit of one or

more religious sects has been adopted in most
of the states. No one, we think, cen mistake
the intention of the fremers of the constitu-
tion, as expressed in these various sections
of that instrument, to prohibit in every form,
whether as a gift or otherwise, the appropria-
tica of the public funds for the benefit of or
to ald any sectarian school or institution.
What, then, constitutes benefit or aid?
Webster defines 'benefit' to mean 'whatever
contributes to promote prosperity; # * * add
value to property; advantege; profit.' 'To
aid' is defined by the same author 'to support,
either by furnishing strength or meens to help
to success.' The demand of plaintiff is for
money due for the tuition of & class of
students alleged to have been instructed under
a contract with the board of education.

Would not the payment of this demand be

for the benefit of or to aid the university?
Is not the tuition received from every

student for the bemnefit of or to aid the
school, to support, to strengthen, it? Do

not such institutions depend mainly
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upon the tultion fees of siudents they can
obtain for their support? But the learned
counsel for plaintiff strenuously contends
that the sum due plaintiff will not be con-
tributed for the benefit of or to aid the
university, but in payment for services
rendered the state, or to its students, in
preparing them for teaching in the publie
schools., This contention, while plausibdle,
is, we think, unsound, snd leads to absurd
results, If the state can pay the tuition

of 25 students, why may it not meaintein at

the institution all that the institution can
accommodate, 2nd thereby support the institu-
tion entirely by state funds? The theory con-
tended for by counsel would, in effeet, render
nugatory the provisions of the constitution,
as the claim that the appropriation was nade as
coumpensation for services rendered could be
made in all cases. YThis theory, curried out
to its legitimate results, would enable any
one leading sect to coutrel the schools,
institutions, and funds of the state, as it
could claim it wes rendering services for

the funis appropriated. It was undoubtedly

to prevent such possible results that these
provisions were inserted in the constitution.
It ustters not how much consideration has been
given by services rendered, the language is
emphatic end ungualified that no money shall
be given or appropriated for the benefit of or
to aid any sectsarisn school, scciety, or
institution. The paying of the tuition of
pupils in the Pierre University to the plaine-
tiff in this case will, in ocur opinion, be

for the benefit of or to aid such school or
institution, and is clearly within the prohibi-
tion of the constitution.™

And in the case of Bennett v. City of La Grange,
153 Ga. 428, 112 3, K., 482, 1. c. 485, the court said:

"By a law of that stete the territorial
board of edueation was authorized to
designate private universities, colleges,
and zcademies in which instruction should
be given to pupils in the methods of’
teaching, and in pursuance of this law the
board of educetion contracted with Fierre
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University, a Fresbyvterian institution, for
the instruction of a class of students in
redagogy. The Supreme Court of South

Lakota held that the prohibition in the
Constitution of that stote against the
appropriation of wmoney or other property

to ald any sectarian school applied to all
appropriaticns to such schools, whether made
as a donation or in payment for services
rendered the state by such school, snd that
the contract between the board of education
and this Iresbyterian university was void
because in conflict with the above provision
of the Constitution of thuet state. Synod of
vakota v. state of south Lakota, 2 S. D, 966,
50 N. W. 632, 14 L. x. A, 418, A school con-
nected with an orphan asylum controlled by
officers of the latter who were sisters of
Charity of the Romen Catholic Church in whieh
religious instruction is given to KHoman
Catholic children is a sectarian institution
within the constitutional provision sgainst
using public funds for 'sectarian purposes.'
State v. Hallock, 16 Nev. 373. 7The inhibition
of section &, art., 8, of the Illinois Constitu-
tion, ageinst any peyment from public funds in
aid of any sectarien institution prohibits
payment by Cook county for the tuition and
maintenance of dependent girls, committed by
the countr court, under the law of theot state,
to the Chicego Industrial School for Girls, =
corporation which places the girls committed
to it in certain institutions under the con-
trol of the koman Catholic Church, and to
which institution such payments would in fact
go. Cook County v. Chicago Industrial
Sehools for Girles, 125 111, 540, 18 N, E.

183, 1 L. R. A, 437, 8 Am. S5t. Rep. 386.

In the cese last cited the Supreme Court of
Illinois held that--

"tiioney paid to a school in consideration
for services rendered, and not as & nere
gratuity, is none the less an aid to the
school, and is therefore within the constitu-
tionel inhibition against the use of publie
funds to aid sectarian schools.’'
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*Counsel for defendants in error strongly
rely upon the case of Dunn v, Chicago In-
dustrial Sechool for Girls, 280 Ill. 613,

117 N, E. 735, L. K. A. 1918B, 207, in which
the Supreme Court of Illinols held thete-

"'The payment to the Chicego Industriel
School for Girls, an incorporated Catholie
school (under the control and menagement

of the Roman Catholie Church), by Copk
county, of an amount less than the sctual
cost of clothing, medical care, and attemtion,
and educetion and treining in useful arts and
domestic science for the maintemance, ete.,
of Catholic girls committed thereto by the
Juvenile Court Act, * * * is not in vieolation
of the provision of the Il1linois Constitution
which prohibits "any appropriation or pay-
ment, from any public fund whatever, of any~
thing in aid of any church, or sectarian

purpose,.™!

"4e cennot agree with the conclusion reseched
by the Supreme Court of Illinois in this case.
The argument by which the court reached its
conclusion therein Is not satisfactory. This
argucent is based on the facts that in the
preamble to the Constitution of Illinois ex-
pression is given to the gratitude of its
people for the religious liberty which they
had been permitted to enjoy, that the Constitu-
tion of Illinois declared for the 'free
exercise and enjoyment of religious
profession and worship, without discrimina-
tion,' and that the Comnstitution provided
that property used exclusively for religious
purposes may be exempted from the burden of
taxation, The court further says that

the people of thet state, not only did not
declare hostility to religion, but regarded
ite teachings and practices as a publie
benefit, which might be ecualed to the pay-
ment of taxes, The court further says thst
it was not the intention of the Constitution
that institutions to which wards of the state
might be committed chould be absolutely
divorced from religion or religious teaching.
The court further put its decision upon the
ground that this school received less than
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the cost of the treining of the girls cou~
mitted to its care, and therefore it did not
amount to giving aid to the sechool. The
court likewise undertook to distinguish the
cese it then hed under consideration from
that of County of Cook v. Chicago lndustrial
School for Girls, supra. The distinction drawn
between the two cases 1s that it did not
appear in the former case that the school was
getting less than the cost of the service it
rendered to the county of Cook.

"The reasoning of the Supreme Court of 1llineis
in Dunn v. Chicago Industrial School for Girls,
supr2, does not appeal to us. It is true that
the Constitution of 1llinois does not declare
hostility to religion. So the Constitution of
Georgia doces not declare hostility to religion.
The Constitution of T1linols declares in favor of
religious liberty; so does the Constitution of
Georgia. The Constitution of Tllinois exempts
property used for relizious purposes from taxa-
tion; so does the Constitution of CGeorgia. But
both Constitutions declare against giving aid

to sectarian schools and institutions. /hen the
state selects a sectarian institution of learning,
and commits to suech institution its wards, for
whose maintenance and eduecation it pays, it gives
the most substantial ald to such an instituion.
Un the same principle the state could undertake
to educete 11 1ts children in such sectarian
institution, and pay them for the education of
its ehildren in such institution rather tham in
public schools and public institutions of learn-
ing. .ny such course would bes giving the most
valuable aid to such sectarian schools and
institutions.

"Sc, when the ¢ity of La Grange made the
contract with the Salvation .irmy, by which
the latter, a sectarian institution, as~
sumed ithe care of the poor of that ecity,
although at actual cost, this wes giving a
great advantage and the most substantial aid
to the Salvation Army in the prosecution of
its benevelent and religious purposes. The
giving of loaves and fishes is a powerful
{nstrumentality in the successful prosecution
of the work of = sectarlan institution. So
we are of the opinion that the taking of money
from the publie treasury of the city of
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La Grange, in payment to the Salvation
army for its care of the poor of that ecity,
amounts to the taking of money from its
treasury, directly end indireetly, in aid
of this sectarien institution, in violation
of this provision of the Constitution of
Georgia.™

And in the case of wWilliams v. Stanton Common School
District, 191 S5, w. 507, 1. c. 514 (withdrawing former opinion,
172 Xy. 138, 188 5. W. 1058), the court said:

"It may be true, and we are not disposed to
doubt it, that the plan under which these

two institutions operated was very beneficial
to the children enrolled in the graded

school, and that under its operation they
derived moral es well as educstionsl ad-
vanteges that could not be secured if the
graded school were conducted as an independent
institution entirely free from the contrel or L——
supervision of Stanton College or its publie
spirited president. But no odds how
beneficial to the graded school or children
the scheme may have been, it cannot be doubted
that it was opposed to the spirit of the laws,
and its invalidity is not to be condoned be-.
cause the trustees of the graded schoel and

e majority of the patromns of the school
approved it., If it had the approval of all
the patrons and all the children, it would
yet be open to the condemnation that it

was in vielation of the Constitution as

well as antagonistic to the public poliey

of the state. The trustees seem to have had
the impression that because the arrange-

ment was & good thing for the graded school,
no one else should cuestion its propriety,
but the trustees of graded schools should

not forget that these schools, as well as

all common schools, are state, not local,
institutions, and the people of the whole
state are concerned in everything that af-
fects any one of them elther for good or
evil., ,

"To authorize the validity of this arrange-
ment here in question would be to encourage
the creation of other like arrangements be-
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tween other ded and common schools end
other sectarian institutions, and nresently we
would have the common schools here and there
throughout the state operated in connection
with that denominational school that happened
to have the largest influence and membership
in the particular comesunity where the union
was made, That such & course would surely
create deep and bitter resentment and dissatis-
faction among many people and in many parts of
the state, and result in lasting injury to the
common school system, must be admitted when
thought is given to the religious sentiments
and prejudices entertained by large nuubers of
our people that manifest themselves in many
different forms of expression.

"Une phase of this strong sectarien sentiment
finds auple and wide~spread illustrstion in
the well-known fact that there are thousends
of good wmen and women who will not send their
children to any school that ie controlled by
or under the influence of & denominational
institution or church that teaches doctrines
or indulges in forms of worship that do not
ueet their epproval. To coupose this uneasy
spirit that was abroed in the land, to cuiet
the conscientious seruples of those justly
opposed to forced contributions in aid of
sectarian institutions, and save the

common school from denominationsl eriticism
and ettack, the prohibition against the
union of church and school found voice in
the organic law, and its pronouncement must
be scrupulously adhered to so that no

parent enywhere in the state may have it to
say, a8 did one of the plaintiffs in this
case, that he would not patronize the common
school in his neighborhood because it was
under the control of religious body whose
tenets or practices he could not sccept.

"fhe common school, however humble its
surroundings or deficient its curriculum, is
the most valuable public institution in the
state, and its efficiency and worth must not
be impaired or destroyed by entangling it in
denominational or sectarian alliances. 4is
an independent, nonsectariem unit, it is en-
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titled to the sincere and energetic support
of all the people of the state, s well as to
the hearty good will of all classes, irrespec-
tive of their religious views or churech
aftilietions, and this on account of the ines-
timable blessing it confers on thousands of
girls and boys ln affording them the only
opportunity for acouiring an education that
could come within their reach; and if it is

to live and grow in usefulness and streagth,

- as it will surely do, the spirit of the
Constitution must pervade its life and leave
no man to say it has lost its carefully )
builded and jeelously protected undenominstional
end nonsectarian character, This school system
derives its support from the communicants of
all churches, without being subservient to
any of them, and its integrity and its safety
depend on a strict adherence to the principle
of separation of church and school, not only
according to the letter, but to the spirit,
of the Constitution.

"Having these views, and to muke clear and
certain our deternination to preserve the
spirit of the Constitution in its efforts

to keep separate church acd schocl, we not
only hold that it is a violation of the
Constitution to appropriate any part of the
coummon school fund, 'in ald of any chureh,
sectarian or denowinational schoel,' but
equally unlawful for the trustees of any
comzaon or graded coumon school or educational
institution, supported in whole or in part

by public funds raised by texation or dedicated
to comon school purposes, to enter into any
contracts, agreexents, or arrangements through
or under which such school or educational
institution may be brought directly or in-
directly under the influence, control, or
supervision of any denominational or sectarian
institution or school.™

An examinaetion of the cases leads us to the conclusion
that the weight of szuthority is to the effect that a contract
between a state, county, city, school distriet or other
political subdivision and a sectarian institution, whereby the

former agrees to pey the latter for services rendered or
expenditures incurred thereunder, is within the meaning of the
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constitutional provision inhibiting the use of public funds
in aid of sectarien institutions and void.

In the instent case the claim for tuition by St. Rita's
is not even supported by a contract with the board of directors
of the school district, &ud we are therefore of the opinion
that payment of tuition to the parochial school of schoel
funds would be within the meaning of irticle XI, sectiomn 11,
of the lLissouri Constitution prohibiting the use of publie
funds in aid of sectarian institutions and void.

Respectfully submitted,

Wi, ORR SAWYERS,
asslstant Attorney General.

APFROVED:
JOHN W, HOFFRAN, dr.,

(Acting) Attorney Genersl.
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