©RS AND SAILORS: Can vote in St.Louis County 1f they
PREIHARE can establish a legal residence,

independent of the fact that they are

soldiers and sailors in the regular
United States Army and Navye.

October 27, 1936

Honorable Owen G, Jackson, Chairman

toard of Eleetlion Comnlssioners 1 _;::i:_j
Clayton,kissouri \ /_ .

Dear ir, Jackson:

This Department 1s in receipt of your letter of
October 16, and your question briefly 1is,

"Can soldiers and sallors vote
in the coming electiom in St,
Louis County?

Wie are %rateful to you for your suggestions and
for pointing out the sectlons which relate to the same,

In 1921, Laws of Missouri 1921 page 710, by
popular vote the following proposition was submitted te
the people:

"Soldiers' Votes; Absent account
of lil1litary Service,

That sectlon 11, of article 8,
Constitution of ilssouri is here-
by repealed and a new ssction
adopted in lleu thereof:

The legislature shall, by general
law, make provision enabling quall=-
fied electors of this state, absent
from the state on account of milisary
service, to vote at general and
special elsctions."

In 1924, Section 8 of /rticle VII of the Consti-
tution was adopta&, which reads:
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"Qualified electors absent from

the state on mlilitary or naval
service shall, and quallfied
electors absent from thelr counties
but within the state may, be en-
abled by law to vote at general

or specilal elections,"

Pursuant to the provislons of CSection 9 the
legislature has enacted absentee ballot voting in lilssouri.
The present law dealing with the same, amended Blightly
in 1935, 1s laws of lissourl 1933 pages 219 to 225, in-
clusive, The present situation with soldlers and sallors
appeaers to be there is no consitutional prohibitlion against
them voting, irrespective of the provisions of Seetion 10178,
Revised Statutes ilssourl 1926,

Referring to the new laws relating to St,Louls
County, passed by the legislature in 1935, page 230,Seetion
2, dealing with the qualifications for voting, 1s as follows:

"Every citizen of the United States
who 1s over the age of twenty-one
years, or who will reach the age of
twenty-one years on or before the

day of the next election, including
primary elections, following the
regletration and who will have re-=
sided in this =tate one year next
preceding the first election held
after the registration and dur

the last sixty days of the time

shall heve resided in the county

where such election 1s held, who

has not been convicted of bribery,

per jury, or other infamous crime,

or of a misdemsanor connected with

the exercise of the right of suf-
frage, who is not kept at any poor=-
house or other asylum at public ex-
pense, except the soldler's (soldlers')
home at St,James and the confederate
home at Higgineville, who is not con=
fined in any public prison or jall and
who 1s not otherwise disqualified as a
voter at sald election,by the provisions
of the Constitution and the laws of the
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state of ilssouri, shall be entitled

to register end vote at such primery
alection, or elections, for all officers,
state, county or city made elective

by the people, or at other elections
held In pursuance of the laws of the
state, but shall not vote elsewhere

than in the precinct where his or her
name is registered, and whereof he

or she is registered as a voter,"

/e think the above sectlon controls the quali-
fications for voting in St.Louls County, instead of Seetion
10178. Therefore, sach voter must possess the qualificatlons
as set forth in the above secticon, There 1s no provision
in the above sectlion which prohibits or grants the right to
soldiers and sallors in the military service to vote, but
we are confronted with the provisions of Seetlion 7 of Article
VIII of the Constitution of Missouril, which 1s as followss

"For the purpose of voting, no
person shall be deemed to have
galned a residence by reason of

his presence,or lost 1t by reason
of his absence, while employed in
the service elther clvil,or
military, of this state, or of the
United Statesj nor while engaged in
the navigation of the waters of

the state, or of the United States,
or of the high seas, nor while a
student of any institution of learn-
ing, nor while kept in a poor-house
or other asylum at public expense,
nor while confined in publie prison."

There has never been any construction or inter-
pretation made by our courts as to soldlers and sallors
voting, However, we think the decision in the case of
Goben v, Murrell 195 io. App. 1. c. 109, 18 applicable to
soldiers and sallors, in prineiple:

“Under our election law a student
nelther loses his 0ld residence

nor gains a new one during his
absence from the former, or presence
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at the latter, It is true that thia
law does not preclude his becomin

2 resident and voter &t the schoo
town or city, but his intention

must be evidenced by something more
than his mere physical stay in the
place. He must Intend to make it

his home = not that he shall remain
for 1ife = but hils home indefinitely.
And so 1f he comes into the place
for the temporary purpose of getting
an education and then to leave for
other parts, he has not such a resi=-
dence as entltled him to vote. (satter
of Garvey, 147 N. ¥, 117).

"The same kind of residence (except
in some cases as to length of time)
necessary to make a legal voter will
qualify a person to hold office,
Would one suppose that mere students
are sligible to the offices at the
locality of the school? There are
municipalities in which schools are
located, where the students oute
number the citlzens proper. It
cortainly would strike one as extra-
ordinary to learn that it was in

the power of these nontaxpaying
sojJournsrs to wrest the city or
county government from the voice

and hend of the permanent citizens."

CONCLUSION

e are of the opinion that the soldiers of the
United States srmy of Jefferson Barracks will have to
present more evidence than the mere fact that they are
residing physically in Et.Louls County. ¥%We do not believe
that Seection 7 of Article VIII expressly prohibits soldiers
end sallors from voting, but, as stated in the Goben v.
smrrell case, supra, the soldier's Iintention must be
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evidenced by something more than hils mere physical stay in
the place; he must intend to make it his home, not necces=
sarily for 1life, but indefinitely. In the last analysis,

it devolves upon the judges of election to determine whether
the soldiers are qualified from thelr utterances, as is
stated in the case of In re Lankford .state 272 iio. 1.

We therefore rule, bearing in mind what we have
sald above, that the soldiers and sallors are not precluded
in St.Louls County from voting due to the fact that they are
soldiers and sallors, but they have the additional burden
of proving that they are bona fide residents of the county,
independent of the fact that they ars soldiers end sallors,

Of course, soldlers and sallors who were legal
residents of St.Louls County before entering the Army can=
not be questioned; and soldiers end sallors from the State
who possessed residential qualifications in the State of
idissourl before entering the Army,can cast eabsentee ballots
in the State of ulssouri.,

Respectfully submitted,

OLLIVER W, NOLENW
Asslstant Attorney General

APPROVE D2

:wﬂ mo HGF m ﬂ :r.
(Aeting) Attorn;y General
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