
SOLDIERS AND SAILORS : Can vote in St . Louis County i f they 
can establish a legal residence, 
independent of the fact that they are 
soldiers and sailors in the regular 
Uni ted States Army and Navy . 

October 27, 1936 

Honorable Owen G. Jackson, Chairman 
tiOard of Elect ion Co~issioners 
Clayton ,Llissouri 

Dear Mr . Jacksona 

This Department is in receipt of your l etter or 
October 16 , and your question brlerly is , 

"Can soldiers and sailors vote 
in the coming election in St . 
Louis County? 11 

~ie are grat eful to you for your suggestions and 
for pointing out the sections which relate to the same . 

In 1921- Laws of U1ssour1 1921 page 710 , by 
popular vote the following proposition was submitted to 
the people: 

"Soldiers ' Votes; Absent account 
of Military Service . 

That section 11 , ot article a_ 
Constituti on of ~issouri 1s here­
by repeal ed and a new section 
adopted in lieu thereof: 

The l egislature shall , by general 
law _ make provision enabling quali­
fied electors of this state , absent 
from t he state on account or mili-.ry 
service , to vote at general and 
special el ections . " 

In 1924 , Section 9 of f rticle VII of the Consti ­
tution was adopted - which reads : 

---
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11 q,ual1fied electors absent from 
the state on military or naval 
service shall, and qualif ied 
e l ectors absent from their counties 
but within the state may , be en­
a bl ed by l aw to vote at general 
or special el ections . " 

Pursuant to tl~ provi s ions of Section 9 the 
legislatur e ha!t enacted absentee ballot ·oting in .. Ussouri . 
The present law dealing with the same , amended tli~tly 
in 1935 , is l aws of Missouri 1933 pages 219 to 225 , in­
elusive . The present situation with soldiers and sailors 
a ppears to be there is no consitutional prohibition against 
t hem voting , irrespective of the provisions of Section 10178 , 
Revised Statutes .. assouri 1929 . 

Referring to the new l aws r elating to St. Louis 
County, passed by the l egislature in 1935 , page 230 ,Section 
2, dealing with the qualifications for voting, is as fol lows & 

"Every citizen of the United States 
who is over the a ge of twenty- one 
years, or who will reach the a ge or 
twenty-one years on or before the 
day of the next e l ect ion , including 
primary elections , following the 
registration and who will have re-
sided in this state one year next 
preceding the first election held 
after t he registration and during 
the l ast sixty days of the time 
shall have resided in t he county 
v1here such el ect ion is held, who 
has not been convicted of' bribery, 
perjury, or other i nfamous crime, 
or of a misdemeanor connected with 
the exercise of the right of sut-
reage, who is not kept at any poor-
house or other asylum at publ ic ex-
pense , except the soldier's (soldiers') 
home at St . James and the confederate 
home at Higghmvtll:-.e, who is not con-
fined in any public prison or jail and 
who is not otherwise disqualified as a 
voter at said eleetion,by the provisions 
of the Constitution and the laws of the 



Honorable Owen G. Jackson -3- October 27,1936 

state of .assouri , shall be 'anti tled 
to register and vote at such primary 
el ect ion, or elections, f or all officers, 
state, county or city made elective 
by the people , or at other el ections 
held in pursuance of the laws of the 
state , but shall not vote elsewhere 
t han in the precinct where his or her 
name is registered , and whereof he 
or she is registered as a voter." 

•. e think the above section controls the qu~li­
fications for voting in St . Louis County, instead of ~action 
10178 . Therefore , each voter must possess the qualifications 
as set f orth in the above section. There is no provision 
in the above section which prohibits or grants the right to 
soldiers and sailors in the military service to vote, but 
we are confronted with the provisions of Section 7 of Article 
VIII of' the Constitution of k!ssouri , which is as follows & 

"~ or the purpose of voting, no 
person shall be deemed to have 
gained a r esidence by reason ot 
his presence,or lost it by reason 
ot his absence, while employed in 
the service either civil , or 
military , of this state, or of the 
United States; nor whil e engaged in 
the navigation of t he waters ot 
the state, or of the United States, 
or of the high seas, nor while a 
student of any institution of l earn­
ing, nor whil e kept in a poor- house 
or other asylum at public expense , 
nor while confined in public prison." 

There has never been any construction or inter­
pretation made by our courts as to soldiers and sailors 
voting. However , we think the decision in the case ot 
Goben v • .Murrell 195 ... o . App . 1 . c. 109, i s applicable to 
s oldiers and sa i lors , in principle: 

11 Under our election law a student 
neither loses his old residence 
nor gains a new one during his 
absence from the former, or preoence 
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at the latter. I t i s true that this 
law does not pre clude hie becoming 
a resident and voter at the echool 
town or city, but his intention 
must be evidenced by something more 
than his mere physical stay in the 
pl ace . He must intend to make it 
his home • not that he shall remain 
for life - but h1s home indefinitely. 
And eo if he comes into the pl ace 
for the temporary purpose of getting 
an education and then to l eave for 
other parts, he has not such a resi­
dence as enti t led him to vote . {~tter 
of Garvey , 147 N. Y. 117) . 

"The same kind of residence (except 
in soma cases as to length of time) 
necessary to make a l egal voter will 
qual ify a person to hold office . 
Would one suppose that mere students 
are eligi ble to the offices at the 
locality of the school? 1her e are 
municipalitie s in which schools are 
located, where the students out­
nu.ber the citizens proper . It 
certainly woul d strike one as extra­
ordinary to l earn that it was in 
the power of these nontaxpaying 
sojourn3rs to wrest the city or 
county government from tho voice 
and hand of the permanent citizens . " 

CONCLUSI ON 

We are of the opinion that the soldiers of the 
United States ~r~ of Jefferson Barracks will have t o 
present more evidence than the mere fact that they are 
residing physically in bt . Louis County . ~e do not believe 
that Section 7 of Article VI II expresaly prohibits soldiers 
and sailors from voting , but , as stated in the Goben v . 
~rrell case , supra , the soldier's intention must be 



• 
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evidenced by something more than his mere physical stay in 
the placeJ he must intend to make it his home , not neces­
sarily for life, but indefinitely. In the last analysis , 
it devolves upon the judges of el ection to determine whether 
the soldiers are qualified from their utterances , as is 
stated in the case of In r e Lankford Jstate 272 .. to . 1 . 

Vf e therofore rule • bearing in mind what we have 
said above, that the soldiers and sailors are not precluded 
in St . Louis County from voting due to the fact that they are 
soldiers and sailors , but they have the additional burden 
of provlng that they are bona fide residents of the county , 
independent of the fact that they are soldiers and sailor8 . 

Of course , soldiers and sailors who were legal 
residents of St . Louis County before entering the Army can­
not be questioned; and soldlers and sailors from the State 
who possessed residential qualifications in the State of 
.J1ssotir1 before entering the Army , can cast absentee ballots 
in the State of ~1ssour1. 

APPROVE .J: 

3omt w. HO.tt'.Ft.1AN , Jr . 
(Acting) Attorney Genera1 

Oli.N:LC 

Respectfully submitted, 

OLLIV ~R 'tl • NO L N 
AaRistant Attorney General 


