
PENITENTIARY: Officers and employees of the Missouri State 
Penitentiary, and superintendents of institutions 
under department ot penal institutions are not 
entitled to subsistence . \ 

December 30 , 1 9 36 . 

Hon . ~ . : . ~unt6r, 
Dire ctor 

FILED ~ 
Depar'Cll:IDnt of Penal Institutiorw 
Je f fer son City, ~1osour1 

t' 

Uear v il.': 

Thi s de~nrtment Qokno\dedv~G your request for un op i ni on un­
aor date of ueoenbor 19th a s i'ollows: 

"From the invest1(:7lt1on that hE:tS been coing 
on t.nd some ot the ' uestioD.b tt&ked , the 
Bourd i s constrai ned to believe it uhould 
have a written opinion trom you rev r di ng 
the ~hole question of sub~iatence:-

"1 . \;ho is onti tled to sub&iatenoe 
at the l enitentiary? 

" 2 . Do eo the Board ht:.. ve the r i t.)l t 
to allow subsi stence to the 
super i ntendents of t he several 
penal institutions? 

•'The present Penul Board, i'inding no statutes 
prohibi tinG the ollov~noe ot oubsistenoe, ba s 
upproved subsistence want liats subDitted by 
the su~rintendento ot the penal institutions . 

"It , .ill be upprec1a. ted it you will c:;o i nto 
th i s ~tter at your earliest opport unity and 
i'urni~h the Board an opinion. " 

I . 

Otf iceru und emplnrees of 
f"TSUouri :tate Pe t ent!art 
are not entitled to ~ ~u -
S'ID'tence . ~ -

LU\~ of 1.i s Jour1, 19~5 , veoti on 8319 , 1Jace 328 , provides 
the compensation of the uirector, and LW~bers of tho department 
of penul institutions, as follows: 
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''The director ot penal i nstitut i ons 
shall recei~ tn annual salar~ of not 
more than thirty- 1x hunc:lred ollurs, 
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und ouch railroad tare und other t rave l­
ing expenses ns ~~y~be incurred while 
traveli ng in the discharee ot of f icial 
duty . .wtLch member of t he commission ot 
the departasnt or penal institutions 
other thnn the cha~n t hereof , shall 
have ond receive &n a nnual sal a lt of not 
mor e than thirty-two hundred do ars • and 
i n addition thereto shall be r eimbursed 
tor all r e.ilro&d t a re and other expenses 
incurred '"'·hil.e travel ing in the di scharge 
of official duty . " 

L&v-s ot J.:1ssour1 , 1931 , 'e ction 8391 , par,e 284 , 
providoa the co:c1pensation of the '..urden of the pen! tenti&..r y , 
&a follO\VS: 

"It sht:.J.l be the duty of the commission 
of thu depart.;n;_ent of pent..l i rusti tutiona , 
by a nd with tho consent t..nd "pprovt:U. of 
the owrnor , to bppoi nt t. l. rden or the 
l "is so uri s te. te pen! ten tia ry a t £4n annuul 
s alary not in excess ot three thousand 
dol lars , and~ physician of said insti­
tution a t an annual salary not in excess 
ot four (fivo) thousand aol lar s , sai d 
salaries to be pai d 1n e qual monthly in .. 
stal lnent s as the salaries ot other em­
pl oyes of the Missouri atute penitenti~ry 
are now required by law to be psi d . ,.. • .,u. 

o...)ec t 1on 8394, R • .,;) • l!o . 1929 1 provides tho oom­
.Pensation or the .t\. s!sto.nt t.o.rden, and other penitenti&ry 
am; l oyeeo , hb follows : 

"~aid board shall have pov;er to uppoint 
one deputy warden , t wo ohapl n ins und one 
matron Jilt*"'* . The board shall c.lao app -.~ int 
such number ot turnkeys, guardS nnd other 
assistnnts e.a may be necessar y , who shall 
a t a ll times bo subject to its orders as 
may be required ot them. The deputy warden 
shall receive t or h i s serTices the sum or 
twenty-tive hundre d dollars per annum, und 
shall res ide i n e house provided as his 
atficial res ide ce; the ttatron shall re ­
ceive for her services the ~um of ten 
hundred t \venty dollar s per e..nnum. ..~11 
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turnkt~ys and guards shall receive tor 
tho 1r services the sum ot ono hundred 
thirty- rive dollars per month , provided 
that guards and turnkeys \'tho are on duty 
not more thnn eif9lt hours per day sht.lll 
receive one hundred 1nd titteen ~ollars 
per month . .nll other ottioers tind em­
ployees shallrece!ve &uch compeliiat!On 
as met be atn-eed ~ liitWeen thG•,and 
s a i d oard . · .tLil SEiitlries ahall be pakd 
in monthly initi'lliilents . The board s all 
iiiii'ke a pay roll oontii!nin_g the ~mes ot 
every otticer a ndempl oye , with the a -
mount due each, Hhich shall be kept at 
the penitentiary o.nd c. certitied copy 
thoreor tiled in the ottice ot the state 
auditor . tJUCh salaries shall be pai d out 
ot the tund a ppropria ted tor the pay or 
civil otticers: Provided, that it a t ~ny 
t~ the appropriation shall be exbuusted, 
such salaries shall be ~aid out ot the 
earnings or the penitentiary appropri~ted 
tor t b t purpose • i he cba pl a ins Lnd ~ tro n 
nh~ll pertorm such duties os are herein 
provided. '' 

In none ol' the ubove seotioll!J , do 1.-e :tind any pro­
vision made tor "subsiotenoe" tor t he ofticors or empl oyes 
of the atn te pen1 tenti ry . Provision is muc.e only tor oor.:­
pensa tion or sttlnr y . 

I n the case ot ~ indmUlar v . Tho People, 78 Ill . 
App . 273 , 1 . o. 276 , the Court detlned the term "salary" in 
the to llowins l &nguage : 

"The term •salary ' roenns a r8Wtl.rd or re­
compense pai d to~ part.e:nal service . 
applied to a public ottioer i t meana the 
oompenontion p i d him tor the personE11 
service in the dischaf£8 ot the duties 
ot his ottictt. " 

.A.nd, 1n the ca se ot Commonwe lth v . BaiJ.ey, 3 Ky . 
Luw he gorts , 110 , l . c . 114 , the Court doi'lned the term "salary" 
as follows: 

''Or, i n other ·t:ords & salary 1S 'an ennual 
or peri odical pay-Irent tor services • (' .eb­
s ter), or ' an annual or periodical payment 
tor services; e sti pula tion. per iodica l re­
compense ' ( oroester) . ' ~ tixed su~ paid 
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to e per s on for hia services ~early , halt­
yearly, or quarterly; stipend, wares ; (o..) tor• ­
m.outh} . " 

In tho o rdinary popular sense, it i s " certain ti:x.ed 
and peri odical remuneration tor services" . 

In r Chnncellor (1:4), 1 Bland 595 , 1. c. 630, the · 
Court said: 

".;\. s al ary is a compensation for a rvices 
rendered; it is the periodic l payment ot 
a certai n vn.lue , 1n t.10ney , tor l«>rk and 
l a bour done . " 

'l'huo it may be said that the term "'sulo.r yu r.119ans 
£ fixed e nd periodical remunoret1on tor services in money, 
t nd we a re of the opinion thut 3UOh is the meani ng or tbe 
term a s it is W:Jed in ...,ections 8319, 8391 , end 8394 , supra . 

In the La~~ or ~ ianouri , 1935 , ~eotion= l , sub­
section "1>" , at page 72 , ·we f i nd the fol1o\dll3 provi s ion in 
the ppro pr iation ct tor the l!issouri wtate ~nit nti o.r y : 

" D . Opertt tions : 

"GenerUl expense ; in~luding communication, 
pri nting and bindi ng , regulative, tr nspor­
t u tion ot thing& , tra vel, and other general 
expense ; mat e ria l und supplie~, cono1at1ng 
ot household supplie~ , ubsistence , cloth­
i ng , rewnrds , discharged lilD'Iites , bonds , 
i nsurance •• •• • ••••• • • •••• • ~740 , 000 .00' 

60 Corpus Juris , ~oction 1170 , cites ca es to the 
effect that subs i stence•• is oynonymous \41th the term «sup­
port" (lajora v. Lewis and Cla rk County, 201 ~ . 268, 269), 
and that "support • includes something more than mere :food 
( Boc..rd ot Com'rs tor caldwell County v • ..., i dney o;.~pitzer & 
Co . , 91 ~ . ~ . 707, 708) . 

Thus e ~1nd a provis ion ~de 1n an &ppropria t1on 
a ct tor subsia tenee or f'ood tor the govern!~ statr t..nd em­
ployees or the penitentia ry,but no provis ion is de tor 
s a me by statute . The question then to be determined is wheth­
er the Legislature ~an legislate by an appropriation act . 
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In the case ot ...-tate v. ThOl'llPSon. ?..89 .... . n . 338, 
l.c. 341, 316 n o . £72 , the Court , in hOlding thEJ.t the Legis­
l ature cannot leBislate by an apgropriation act., said: 

".u.s has been observed in \tell-reasoned 
cases~ it the practice of incorporating 
legislation or ~neral character 1n an 
appropriation bill should be a llowed , 
then all sorts ot Ul conceived, ques­
t ionable , tt not vicious, leg i s lation 
could be proposed vd t.h the threat , too, 
that, it not assented to and passed, the . 
appropri a tions would be defeated . The 
possibilities ot such legi slation and 
this court's condemnation thereot are 
\:;ell illustrated in the ca se o:t .... tate ex 
rel . Tolorton v. Gordon, 236 eo. 142 , 
139 ..., • ' • 403 , tLS w~ll as the tollowing 
cuses from other st~tes: ~tate ex rel . 
v . Carr, 1 29 Ind . 44 , £8 N. ~ . 88, 13 
L . h . A . 177, 28 .t~ . i..lt. Rep . 163; Com. 
v. Gregg , 161 .Pa . 582 , 29 .~.. 29? . " 

Providing for "subai stenoen in the appropri&tion 
act , supra , is t antEll!'.ount to nn attempt at legislation by 
an appropriation act. and therefore void. It' the governi:ne 
stuff' or the penitentiary and the ~.i.>loyees are ent1 tled 
to subsi s t ence ther must look to the sta tutes, Lnd here we 
find no provision tor same . 

~action 8419 , R . .... . 1~ . 1929 ,. 1)rovides that no 
products are to be sol d to otticers or employees ot the 
penitentiary except for · the use c~nd benofit ot the ~tate 
and is as follows: 

ttNei ther the v;arden nor the ... u perin­
tendent of i ndustries shall sull or 
r-ive to a ny ot the otficers or em-
ployes of the prison any fuel, fora~ , pro-
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vi iono or t!anu:tactured rticles u.ndor 
hiB o~r , nor permit s uch th1ng3 to 
be taken or used excep t tor the u~e 
end benefi t of the state . .t~ny ~leged 
violation of this provision l!D.y be e•­
aci ned into by said board , a nd if found 
to be true , shall be held to be just 
c~uae for the removal of the warden or 
superi ntendent of industries, or both , 
as the case lllUY be • 19 

12/30/36 

Section 11406 , R . • }'o . 1929 , provides i n pta.rt 
as follows: 

" .. very enploye or ofti cial o'f the stu te 
ot IUsaouri . \mo is on a re ,...1\llar salury 
or ~ diem, shall have a deaicln ted 
pla ce aa-niadquarters and no uchofficial 
or employe shall be entitled to, or re­
ceive, any compenD tion or reimburse­
cent tor ~r.ny subsi stence expense, (I:l8nl e 
or lodgi ng) TlhUe at hendq_uarters . k*J!:ft 

..;)ection 8419 , supra , 1:a clean and u.nnmb i guous 
l angua ge prohibits the sell i ns or g1 ving away of any sub­
sistence such aa t'uel, fora , pr ovis ions or manufactured 
arti cles belonging to the penitenti ary to o.ny of'ticer or 
employee or the pri son, an d weotion 11406 , supra , prohibits 
t hem from reoei Ving such s ubsi stence by virtue of the t&ct 
tha t they bWve their headquarters i n Jefferson City. 

From the fore -:o ing secti ons , \le re of the opinion 
tha t no of tioer o r empl oyee of the J.Ussouri tJwte Penitentiary 
i s entitle d to ny subsist nee·. 

) 

I 

~u~~rintendents ot i nstitu­
tiOns urider denartment ol 
~ lnstltutlons are not 
.,ilitff......,. ....... l .... e .... a_ !2. sub Is tiiiCe-:-

~action 83?3 , R. u . kO . 1 929 , provides t or the 
ppoin~Ant of a superi ntendent for the tate Industrial 

Homt tor Girls , as follows: • 
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ff 'l'he board ahull appoint u ou pori nton­
dent of s a i d induatrinl homo , s i d su­
perintendent ·to hold ot f ioe n t the 
pleasure of snid bonrd , n1e said board 
shall a lso appoint ~ sufficient number 
of employes to oo.rry on the institution 
under the provisions of thi:J article in 
the moe t eoonomical 171lnncr • " 

beotion 8386 , n. ~.> . !f.o . 1 929 , pr ovide s tor the 
f»~ointment ot a su perintendent tor t he ~tate Industrial 
Homa tor Negro Gttls , as follows: 

"The board shall appoint a superin­
tendent or sai d industria l ho~ to 
hold office at the pleasure of aaid 
boa rd . The said bo rd aha ll also ap­
point a suttioient number ot employes 
to oerry on the 1.nst1tut1on under the 
provisions ot this a rtieJ.e in the most 
economical. m8nner. " 

oJ8ction 8471• R . ;:; • }.To . 1929 , provi des tor the 
appo i ntment of a superintendent · o~ the Inte~diate Retormn­
tory, as fol loww: 

''The comr!!.iSs ioners of the department ot 
pon~ inntitut ions shall appoint u super­
intendent tor said i nstituti o n , who shall 
be selected with a view to his educational 
tro.1n1ng, experience, gcnernl fitness hnd 
special interest in the refox~tion ot of­
tenders . Before e nter i ng upon th ~uties 
ot h i s ott ice aai d s u perintendent ahbl.l give 
a bond to the ata te , VJi th eutticient surety • 
i n the num n~Ad by sa id commiss ioners and 
sha ll be swor n to a t n1th1"ul perfor mance of 
h i s duties . " 

.Jeotion 8346 , R . iJ . o . 1929 , p rovidea tor the ap­
poin~ent ot a uperintendent a t the » 1ssour1 Training ~chool 
t or Boys , as follows: 

tt'lhe utate prison board sht\ll hLAve tul.l 
control and ~na mont ot said retorna­
tory onc1 aha~+, from time to thle , adopt 
such by-laws , rules and regul &tions , not 
i nconsistent vd th l aw, as T!Jb.'Y be deemed 
best tor the manasement ot said i nstitu­
tion; said boe•d shall elect a ouperin­
tendent a nd s uch other ott1oers and em-
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ployes a a r:s:.y be nocoutJt..l"Y tor groperly 
conducti ng said 1nLt1tut1on, who shall 
hold thei r offices dUrinG the r leauure 
ot tho boo.rd , and Shall fix the Sblari es 
of such ot f icers r.nd e:nployes , Whi ch 
shc-.1 1 be lXlid monthly . " 

12/3d/36 

\'le hE:. ve searched the a tatute f.iS to \.:hat compensa-
tion tho superintendontn ot the ~tbte Industr1&l .Home tor Girls , 
~tate I ndustri al Hoc.e tor N gro Girls , ~nCl Intermediate rtet'orma­
tory , cay receive an have not found any stetutory nuthori ty 
authorizing any sal ary . The only menti on o L ulbry of a super­
i nt endent i s th t of the !aeouri Tra i ning ~ohool tor Boys , but 
that is not tille d . 

Tho hppropri a t!on ~ c t , found 1:1 the Ln\.-sot issour 1 , 
1935, pages 74 and 75 (Intermedi ate i'..cfor- t ory), p . 76 (r 1ssour1 
Traini.ng ~chool tor .Boys) , p . 78 ( ~tato Industrial Homo tor Girls) , 
p . 80 ( ..>tate I ndustria l Home for Nogro Girls ) authorizes the 
pu.yr:mnt ot moneys for s al.aries tor s uperintendents . 

The comm1ssionero of the depurt:ont ot penal ! nati ­
tutio~ evidently fix conpensati on tor s uperinten4ent3 by 

-virtue ot o.~ection 8394 1 R. '-' • 'o . 1929 , which vrovides in p1rt: 

" ~• a ll other officcre ~nd coployee s 
shbll recoive such conpense..tion as may 
b ugreed upon between thoo and uai 
bourd . " 

I'he t rm5 ' compenDat1on" t.nd ••a l:o.ry" are used 1nter­
chanu ably i n our statutes l"11 th reapeot to I>&-:7'tnant ( .... tate v . 
Fo.r~o; ~ 96 ..., • ' • 1106, l .o . 1108 , 271 l..o . 306} ~nd we ro ot 
the opinion tha t the t erm ns used in -oct ion 8394 , su prc , i s · 
synonyFous ~~th the tern salar y • 

... o He have pointed out , tho tern us &.l.E:.ry" uoe~n 't 
include "su ba i stenoe" , n nd \'m are t!mret"oro of tbo op inion th t 
the departmnt or penel 1nstitut 1oms (board) he.vo no u.uthor1t~ 
to t.greo Vlith ~u:per1ntendenta of tho respective penal i nstitu­
t ion& under their ..,uperVis!on, tor fl.ny othor thing thnn pa~nt 
ot money tor oerv1ces rendered. 

You s t ate i n your letter that t he present penal bo rd 



lion. OJ • D. Hunter - 9- 12/J0/36 

"t1nd1DB no atatutos proh!b1 t!ng the allowance or subsistence 
has approved subsistence want lists" . Ao heretofore pointed 
out, the rule 1s that the board l"TUSt point to a statute to au­
thorize subsistence and, it there be no statute, then the board 
cannot grant or a llow subsistence . 'Dle pennl board is r.overned 
by statute c.tnd &aid botlrd rrust therorore look to its statutory 
authority to allow subsistence . You hbve the rule reversed. 
The rule is thEL t \Jlen there are no statutes prohibitin"" the 
allowi ng or ubsistence then the boa r d cannot c llow s~e. 

APffiOV.t:;D : 

'iiOY l!CidTl'J: ICK 
Attorney- General 

, / JIB/ atj 

e~pectfully oubmitted , 

J ame L . HornBostel 
.. ~sistant J ttorney-General. 


