
ELECTJ ONS: ) 
PRIMARY ELECT! ONS : ) 

Failure of County Clerk to publ~r~ notice, as 
required by section 10256, H . S~ .. 329, of 
offices to be filled, does not invalidate 
primary or election. 

June 6, 1936 . 

FIL ED 

Ur . «ill w, Horton. Secretary, 
Le mocratic County Central Committee, 
Poplar Bluff, Missouri. 

Dear Sir: 

This is to acknowledge receipt of your letter 
of recent date in which you requested the opi nion of this 
department. You state in your letter that the "County 
Cl erk of Butler County failed to comply with the Missouri 
election l aws and did not publish a notice of primary 
election sent out by Secretary of State, Dwight H. Brown, 
until ,Sa, turday. May 16. and then only in one newspaper, 
t he dail y American Republic. He has ordered publication 
in one weekly on Thursday . ~~Y 21. As I understand the law, 
this notice should have been first published not l ess than 
ten days after he received it on April 21 . " 

The t wo sections of the statute pertinent to your 
quest ion are Sections 10255 and 10256, R. s. Mo. 1929, which 
are r e spectively. as follows: 

(10255) 
"At least ninety days before the time 
of holding such August primary the 
secretary of state shall prepare and 
transmit to each county clerk a notice , 
in v~i ting , designating t he office for 
which candidates are t o be nominated 
at such primary." 

(10256) 
"Upon receipt of such notice, such 
·.Z CJunty clerk shal l , not le ~ s than teL 
days thereafter. publish so much thereof 
as may be applicable to his county, once 
each week, for four consecutive weeks , 
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in at least two~ and not to exceed 
four, newspapers of general circu­
lation, publiahed in said eounty.n 

The 1a tter section gives notice to the voten s 
stating t he office for which candidates are to be nominated 
at t he primary elect i on held t he first Tuesday of August 
in the ev.en- numbered years~ and a lso gives notice t o those 
who might de sire to file as candidates for offices designated 
in said notice. 

The statute s in most cases require notices of 
elections to be published in some certain designated manner 
stating t he time and pl ace of said election, whether it be 
a general election or a special election. The effect of 
the f ai l ure to comply with statutes relative to notices of 
s8tci a l elections is ~very different from t he failure t o publish 
no lee s of a general election , or one s fixed by statute at a 
definite time and pl a ce. ..hile t he notice in question is not 
a notice of an election , it partakes of some of t he eharaeter­
i stic s of same and is one of t he st.eps to be taken i n the 
selec t ion of candidates for offices t o be elected. 

As to special elections, a failure to publish the 
required notice would in most instanc es invalidate the election, 
but such is not the ease in general elections where the time 
and pl ace same are to be held are fixed by the statutes. 

The rule is a.nnouneed i n 9 R. C. L • • pages 990- 991: 

"I t may be stated as a genera l principle 
that t he calling of an election contem­
plates t he giving of some notice. And 
it is universal l y t he prae tiee t o d irect 
by statute both t he manner and the time 
of giving notice of all elections--
t hose fixed at regularly recurring in­
t ervals a s well as special elections 
called for a particular occasion . There 
is , however ~ a difference in the ne ce ssiw 
for notice in t he two cla sses of elections, 
and this difference has been recognized 
by the courts in pa ssing upon questions 
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ar i s i ng from a f ailure to comply with 
the requirement s of the l aw . As to 
general elections it has been well 
established t hat the f ixing of the time 
for the election either by law or by 
the constitution is in itself notice 
which all electors must heed; and hence 
where an offi cer is charged wit h the 
duty of giving notice of such an e lection 
or w1 th t he issuing of a proclamation 
t hereof, his failure to perfrom his auty 
w.111 not invalidate t he election. " 

Al so in 20 Corpus Juris, Section 81. p . 96: 

"1bere. as in the ca se of general 
e l ections . the time and pl a ce of hold­
ing the same are fixed b y the law it­
self , statutory provisions as to notice 
are considered as mere ly directory inas­
much as electors are bound t o take 
notice of t he law. and hence , a general 
e l e ction held at the time and place 
appoint ed by law is not inval id because 
no further notice t hereof was given . " 

The provisions of Section 10 256 , supra, di rect t hat 
t he County Clerk publi sh so much of that part of t he matter 
cer tified t o him by t he Secretary of State as i s applicable 
t o his county. The provisions of thi s section a.re directory 
only and are made with a v~ew t o t he proper . orderly and 
prompt c onduct and the taking of t he necessary steps toward 
the selection of candidates in the succeeding primar y election. 
\' hi l c it is t he du ty of the County Cler k t o publish said 
not i ce a s required by this section , yet, we do not believe 
that t he dereliction or negl ec t of some officer or for any 
other reason a failure t o publish said notice according t o t he 
statute, would invalidate or be fatal t o t he succeeding pri ­
mar y election. The primary election is fixed at a . definite 
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date by t he s t atutes . i.e • • t e f irst Tuesday in August 
in the e ven-numbere d year s . !llld t he statute s require t hat a 
candi date desiring t o have his name printed on the ticket 
must f i le his declaration of candidacy with the proper 
of ficial sixty days before t he primary election. The statute 
i t self is suffic i ent notice of t hose facts . 

I t is , therefoPe . our opinion t hat this section of 
t he statutes, i . e . , 10256 , supra, i s directory, and that any 
fai l ure of t he Cl erk t o comply s trictly witb its terms would 
not have the eff ect of 1nvalidat1ng t he primary election and 
would not affect candidates regularly no::-inated at said 
primary. fhe officer s . howev~r . should strictly foll ow the 
stat utes and cause to be published all notices therein re­
quir ed . 

APffiOVZD: 

:T" ~ H • • HCJ~"'Fl.lAN, Jr . • 
(.~cting ) Attorney-~ne'ral. 

CRH :E G 

Very truly yours. 

c.; OVELL R • ·trWITT 
Assistant Attorney - General 


