
GA;.;:h AND FISH C~IMES : (1) Territorial jurisdj -..tio'1 of 
crimes i s limited t o s~atutory 
and coPstitutionvl boundaries 
\Vhich change by "accretion" but 
not by "cvul s ion" . 

(2) Netting of fish in April and ~~y 
in OCi ssour i waters is a misdemeanor . 

March 31, 1936. 

.. I F ,_ v I 
Honorable Maurice Hoffman 
Prosecuting Attorney 
Buchanan County lif-:1 --
St . Joseph. Mios our1 r 

Dear Sir: 

We acknowledge your request for an opinion dated 
Ua.reh 16 • 19 36. Your request roads as follo1J8: 

"I would appreciate an opiniln from 
you regarding tho rights of commer-
cial fishermen to use nets or seines 
in that portion of the J.U.seouri River 
which forma tbe boundar7 between 
Jlissouri and Kansas during the montba 
or April and r.~y. Sec. 8273 R. s . 1929 . 
Particularly where the fishermen live 
in Afi.s aouri and have both a W.ssour1 
finhins license and a Kansas Commercial 
f ishing license. Also if a fisherman 
living in Kansas and holding a Kansas 
Commercial fishins lic ense would be 
viol ating the laws of Missouri by fish­
i nc in the Uisaouri river with nota or 
seines during April and May. Sec . 1. 
Art . l Const . 

"Also if tho thread of tho stream ia 
ovor used aa a dividing line between 
t ho etatos for the purpose of deter­
mining ~ur1sdict1on of the respective 
sta~oa • . 

Section 8270 • • S . 1~. 19 29# provides in part: 

"It shall be unlawful far !Sl person 
orpersonsto tilke, cateli, 2.£ kill , 
anz fish in anx of" the waters of (hi.! 
stat~ means of ant trammel. ne . gi ll net , 
fi!i ~ firearm, r fie .2.£. mm 2!! 
anz other kind of net. trap :t"!re~ 
device or ~other means o!hor t 
!2J: ordinarx !!2.Qk !.9.4 llne. &:; spear, 
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trot line, artificial bait , 2£ seine, 
91: t he ~ !.!!! at ~ time.. and _m 
the manner permitted El: ~ ·~ -~ * -a­
~iolntion of the provisions of this 
section shal~ constitute a miade~eanor, 
f or which the minimum f'ino shall be 
ton dol1ara ( ..,10. 00} for tho fil"et fish 
!legally taken or possessed, and a fine 
of one dollar ( ~1.00) for eaCh additional 
fish 11legally taken or possessed. " 

Section 8273 R. ~. Uo . 1929, provides in part: 

"The use of seines, hoop nets and tramme~ 
nets, is horeb~ permitted, in the taae-
1ss1pp1, IUssouri and Osage rivera. · 
during the montms of January, Februar,-. 
ltareh. Juno, Ju1y, Augw!t, Septelli>er, 
October, November and December ot e~oh 
year, with seines and nets, the meah at 
which aha1l not be less than two inchee 
square;* * ·~ *· • 

From the f oregoing, the use of nets is probibited in 
r ivera within tho jurisdiction of this State, exceptill8 
the usc of same in the Mississippi• Missouri and Osage 
rivera during certain month8. ~e montb8 of April or Ma~ 
are not noted as months in which netting of 1'1ah ia per­
mitted. The force of the Statutes is not abated because 
one violating these tr ovisio,.. a happens to have a fassour1 
State f i shing license or a Kaneaa commercial fishing license. 
Fishermen are not licensed to violate the law. Ubere one 
violates those sections and fish in prohibited waters under 
the jurisdiction of the Missouri courts, he is subject to 
prosecution in Uissourl. 

In proceeding againat one who has vielat od any game 
and t'ish law. it is nocesssr,- that the Court. before whom 
a proceeding be fi l.ed• have venue in the matter. Venue 
1n such easea 11!1' limited to territorial meets and bounds 
of the town.ehip, the count,-, or the state. according to 
whether the criminal prodeeding be filed before a Justice 
of the Peace or direct in the Circuit Court. Section 3377 
R. s . Mo. provides: 

•offenses committed against the laws 
or thl.:s &Jtate sba~l be p un1eh6d in 
the county in which the of't'enae ia 
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committed. except as may be otherwise 
provided by law. " 

Section 3414 R. S . r.:o . 1929 , provides: 

"Just ices of the peace shall haVe eon­
current original jurisdiction with the 
circuit cour t . coextensive with their 
respective counties in all cases ot 
misdemeanor, oxeept in citie s having 
courts exercising excl~ive juris­
diction 1n criminal e a.ses, or as other• 
wise provided by law: Provided. that 
all prosecutions before justices or-­
t he Eeace f or misdemeanor shall be com­
menced and prosecuted !!! t he townahip 
wherein t he offense is alieied to have 
been comiiiftted a Prorlded further• ~t 
nothing herei n c ontained shall prevent 
tho defendant f rom t aking a change o~ 
venue, as provided for i n this article." 

We aro not familia r with t be logal boundaries of the 
different townships in Buchanan County, but we know t bat 
their weatorn boundary l ines are contiguoue to the western 
bo~ry line of Buchanan County, and of the State ot 
111asouri. Tho boundarJ' lines of Buchanan County maybe 
found in Section 11895 n. s. ~o. 1929, which provides as 
follows a 

"Begi nni ng at a point 1n t he middle 
of t he main channel of t h o Uiasouri 
r iver, where tho proloncation west or 
t ho line run am marked by Il. Lt. Hughes , 
under the act of the general assembly 
of 1838 and 1839; thence east of said 
line to the ol d boundary line of the 
state; thence north with said line to 
the point where it is 1nteraocted by 
t h e subdivisional line between seetio»a 
twenty- one and twenty- eight of townabip 
f ifty-eight. range thirty- three. west; 
thence wes t w1 th the subdivisional 
lines to tho middle of tho main channel 
of' tho W.a s ouri river; thence down said 
river, in the m1dd1.e or the main channel 
thereof, to the place or beginning. " 



Ron. Maurice Hoi'fman -4- liarch 31, 1936. 

Section 12005 R. S . Mo. 1929 provides: 

"\rhenever a county is bounded by a 
watercourse. it shall be construed 
to the middle of' the in channol 
thereof; and r9.ll6e, township and 
sectional lines shall be construed 
aa coni'orming to tho established 
surve,-a. " 

From the provisions of Section 11995 and 12005, 
supra, thoro can be no doubt but that the statutor7 
boundary of Buchanan County and of the Stato o~ ~aouri 
on the •est was originally catablishcd as the middle of 
t he nain channel as the same existed at the time that 
these statut es became t ho law. ~hese statutes wore ~ 
force at the tice of the adoption of t he Const itution of 
1875, t he present Constitution. 

Article IX, Sect ion 1 of t he U1ssour1 Constitution 
provides: 

"The aeveral eountiea of this State. 
as t hey now exis t , are hereby recog­
nized as l egal subdivisions of the ~tate . " 

In the ease of State V• Roffman, 318 Uo. 991, 1. e. 
994; 2 s. w. (2d) 582, t he Supreme Court said: 

"Beee.use of the constitutional aDd 
s t atutory provisions just mentioned 
th~ Stat e in all or ita contentions 
1n this ease ua assUllled that the 
boundary between the two countiea 
bas never varied a ba1r 's b r eadth i'rom 
vhere the middle of the channel or 
t he river wns in 1875• notwithstanding 
t he channel bad prior to 1915 gradually 
and imperceptibly shifted from that 
place far to the east and north• Under 
all the authorities the assumption 1a 
clearl.y wrong• For there is nothing 
in the language of either the statute 
or the Constitution to indicate that 
t he framers in the one ease or the 
Legislature in the other intended to 
alter or abolish the rul.cs or the eommon 
1aW t•cl at i ng to running water as a 
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boundary. In dealing with quostiona 
touching such a boundary. the Supreme 
Court of the United States has uni­
formly apnli ed those rules (which are 
the same as those of the civil law and 
the law of nations) , whether the bound­
ary was one fixed by t r eaty or by Act 
of Congre~s • r.:f ?.· * ~~ 

"For a s tatement of the rules roferred 
to in tho preceding par agr aph we can­
not do better than quote f rom the op­
inion of t~. Justice Brewer in Bebraska 
v . I owa, supra, at page 560: 

"'It is settl ed law, that \'7hen grants 
o:f land border on runni ng water, and 
the banks e.re changed by that gradual 
process known as accretion, t h e riparian 
owner ' s boundary line still remains the 
stream, although. duri ng the years . by 
this accretion, the actual area or his 
possessions M7 vary. In New Orleans 
v . Uni ted States , 1 0 Pet . 662, 717• 
this cour t said: "Tho question is well 
settled at common law, t hat the person 
whose land is bounded by a stream or 
water wh ich changes its course grad­
ually by alluvial f ormat ions, shall 
at111 hold by t h e same boundary, in­
eluding aecumulnted soil• No other 
rule can be applied on Juat principle s . 
Lv ery proprietor whos e land is thua ­
bounded is subject to loss by the same 
means which may add to his territory; 
and, as be i s without remedy f or his 
loss in this way, he cannot be held 
accountable for bis gaLn.• (Citlng 
eases . ) 

" ' It is equally well settled, t hat 
trhere a stre~ which ia a boundar)", 
from any cause suddenly aband.Oll8 ita 
old and seeks a new bed1 such change 
of channel works no change o~ boundar)"; 
and that the boundar,. remains aa it 
waa, in the centre of the old channel, 
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although no water may be flowing 
therei n. This sudden and rapid 
change of channel is termed,. in 
the l nw. avulsion. In Gould on 
Waters,. sec . 159, it 1s s aid: ' But 
i .f the change is violent and visible~ 
and arises from a known eauso,. auch 
as a f reshet, or a cut through which 
a now channol is formad. the origi.nal 
thread of' the stream continues to 
mark t he limits of the two estates. " 
(Citing cases.) 

" ' These propositions , which are 
universally r ecognized aa correct 
where the boundaries of pr1Tate prop­
erty touch on s treama are in like 
manner recognized where the boUDiar1es 
betwoen states or nationa are, b7 
proscription or treaty. found in run­
ning water. Accret i on, no matter to 
which si de it odds groUnd• leave~ the 
boundary sti ll the cent er o~ the 
channel. Avulsion has no effect on 
boundary,. b ut 1.eavos it in the centre 
o£ the ol d channel.'u 

couc...,usi oN. -------
If, aince the Constitution of 1875 t he mi ddle of tbe 

mai n channel of the Missouri ~iver, bordering on and f low­
ing through Buchanan County,. :Missouri , bas changed its main 
channel by avulsi on, then this depart ment is of the opinion 
that under tho • .fissouri Game and le' i sh Lawa all persons who 
f ish with nets in that port ion whi ch at t he establishing 
of the Constitution of 1875 lay east of tho main channel, · 
borderillB on end f 1orring through Buchanan County,. Missouri, 
during the mont hs of April and Uay. are guilty o~ a misde­
meanor and are subject to tho penal ty provided 1n Section 
8270, supra. 

If• s i nce the Constitution of 1 875 the middle of the 
main channel of the Llissouri !·tiver, bordering on Buchanan 
County. Mis souri ,. has changed its main channel by accretion. 
t hen t h is depart ment is of the opinion that the State,. 
County and To~p boundary line on the west has changed 
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contiguous with the channel, and under tho Game and Jt"'ish 
Laws all persons who fish with net s i n that port ion ot 
tbe river which is between the middle of the main channel 
ani the t erra f irma of buchanan County east of the main 
channel, durins t he months of April and J!'fay, are guilt)" 
of a misdemeanor and are subject to the penalty provided 
in s ect ion 8270, supra . 

The Stato, County and To~~p boundary l ine f ollows 
any chances in the stroam duo to accr·etion, but remains 
in the middle of the 1875 channel in case of avulsion. 
It i s common knowledge that the middle of the main channel, 
since the Constitution of 1875, has changed its course at 
this location and bas ~oved to the east . No facts stat ed 
in your letter tell us whether t h is change was by accretion 
or by avulsion, hence this o~inion covers both possibilities, 
and tho law is aDpl i cable in either case. 

Cri~es and misdemeanors cocmitted within t he Conati­
tutional and s t atutory bounds of I uchanan County have 
their venue i n Buchanan County, or if a misdemeanor, in 
the township, irrespective of tho present thread of the 
stream. 

It ia common knowleds e that April and May nre the 
sp'lwning season when f ish travel i n schools . Tho J4issour1 
Game and Jt·ish La,va r o for the protection of fish from 
those who would net schools o~ f ish from the Miasouri 
waters . The Legislat ure intended the cons ervation of fish 
life whil e they are breading. Kanso.s may not have such a 
conservation law, but on tho other hand nei ther a Missouri 
nor a Kansas license is any orotection to one who bas vio­
l ated the Go.me and Fish Laws of Mi ~souri in Bucho.nan Count,-, 
Uissouri, and parts of Buchanan County. Missouri, at this 
time may be dry land west of the present main channel am 
thread of the stream, if since the Consitut1on of 1875 
this channel change to t he east came nbout by avulsion. 
I t is altoget her possible t hat tho Missouri r:t.vor !'lows 
through land located 1n Buchanan Co'Ullty, LU.ssouri, at this 
time. 

Res pectfully submitted 

APPROVF~: \;IJ. ORR SA\TYERS 
Assistant Attorney General . 

JOHN r.. HO.fln4AN, Jr. 
(Acting) Attorney General. 

WOS:H 


