
CIRCUIT CLERKS : Have authority without court order to file 
papers which the statute authorizts to be filed . 
Must have court order authorizing fiJing of any 
other paper. The legal effect is the same 
whether the paper is marked filed or whether the 
record proper shows filing , as the important act 
is the de l ivery of the paper to the clerk .. 

January 31 • 1936 

ur . G. L. Heyde , 
Circuit Clerk , 
Cepe Girardeau County , 
Jackson, ! .. issouri . 

Dear Sir: 

Je o.ck'lowledge receipt of your inquiry whi ch 
i s as follows: 

'llill you kindly give :r..:e your 
opinion as to hen Court is ' In 
Vacation ' . 

"For e:x:Elllpl e , on ue.turday t.he Court 
adjourned until Tuesday next; in 
filing -otions, Answers , etc., after 
adjournment of Court , would it be 
correct to file same as of ' In Vaca­
tion ' or ' I n 'l·er~ Ti1.1e ' 7 And uoes 
t Le Clerk have authority to file 
st.we \.'i thout an order of the Court~" 

::>action 655, h . s . .a...o . 1929 , in part, providea 
as f oll ows: 

" . .'henever uny act is authorized to 
be done by or any power given to a 
court , or juQge thereof i n ve.c~tion , 
or whenever any act is authorized t o 
be done by or any power ~ven to a 
clerk of ~Y court in vacation the 
words ' in Tacetion ' snall be construed 
to include any adjournment or court 
tor more than one day. • 
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Section 1958 provides as follows : 

"Each judce of the said ci rcuit . court , 
i :1 ve.cC'tion , shal l ha·~e and exer ci se 
t he sa:r:.e :'0\~rers t rnt re mic...ht hc.ve and 
exercise if he were the so l e j udGe of 
said court . " 

Thi s section i s found under Article 3 of Chapter 9, 
entitled 'Circuit Court e" . I t woul d sec~ , however , t o be 
applicable particul arly to citi es which have r ... ore than one 
division of c ircuit court. 

bection 1859 pr ovide s as follows: 

"'Ihe court s , r espectively, shall, by 
r ul e , direct t he f leadinbs ~nd other 
pupers to be fi leu in s uch for~ as to 
ndtrl t their bein~ co veni ent ly attached 
touet her , ~s re~uired by the preceding 
pr ovisions , and sLall dir ect their 
cl er k3 in ...a.kine:. U) t l1e r ollt. of t he 
judgments rendered . " 

Section 1840 provide s as foll mts: 

"It sht. l l be the s1ec1E;.1 duty of every 
j udee 0~ ~ court 0~ recoiu to exw-lne 
into and superj ntend tlte :....o.nner in 
vhich t he r o l l s and r ecor ds of t he court 
are ~de u~ and kept ; t o prescribe r ules 
t hat \rl ll procure uniformit y , regular i ty 
and accuracy i n t he t ransacti on of t he 
business of the court; to require that the 
ret urn , trial , judgr_ent and execution 
doc<ets , and e l l indexes to the records, 
be correct l y made out c t t he pro~er t i ne- ­
th~t the ~apers be fi led and t he entrie s 
made , and that t he duties of the clerks 
be ,er forme d a ccordinG t o l aw; and i f any 
clerk f ail t o comply w1 t b t he la"' , t he 
court sball proceed acai nst hi m as for 
a misdec.eanor. " 

Under t he Artic l e ent i tled "Clerks of Courts of Record", 
Section 11674 provides t hat each clerk shall keep at hi s office 
"the records, pa pers, sea l and property bel one,ing to his office. " 



l!!I' . G. L . Heyde - 3 - January 31 , 19~e . 

Section l l675·nrovides tho.t "every clerk shall 
recor d the judgments, rules , orders and other proceedings 
of the court ", bnd do ot her thinLs therein set fort h . 

Section 11577 provides as f'o l lo\TB : 

"In all civil actions any T'c.rty in­
terested therein I~e.y , upon pay-Lent 
of tre fees , r~ve ~ny or a ll of the 
follo\~nv pc~ers recorded i~ the 
office of the clerk of the circuit 
court in the county in whicl: sucL 
action is broutht: (na!.lint vsrious 
~apers, petitions, s~nE , affidavit 
for ,ublic~tior. , etc . ), ~~ eLy other 
paper or J '\lesdinc tend.ir1~ to shO'" the 
service on the defendants ~or their 
appear-nee in euch cese . " 

In the caee of state v . Derkum, 27 •. o • • pp . 628 , the 
court, spet.kint of the terL "in vccL.tion" , cc.. id the follow­
ing , 1 . c . 631: 

''It is aseumed by counsel tl c.t , '1ince 
there is no record entry of t~e filinb , 
a.nd Eince the cler1<: '1:- s ::le.de t he recital 
in the transc~iut be~ore us , tbct the 
infor.~tion '~a~ filed i~ t~e office of 
the c1er:{ of tl e circuit court, in and 
for t~e county of Cole ,' etc . , the in­
forr..~.ation • as filed rith t he clerk , a s 
distinguished frou a filing with t he 
court . But at whatever ti=.e an informa­
tion ~ay be filed , whether in term or in 
vacation , it is de~osited 1ith the clerk, 
es this one was , a~d receives his endorse­
ment of its filin~ , as thi ~ cne did . The 
place of deposit is the s~e, and the 
clerk ' s idea of his receivi ng it in 
vacation or term th.~e cannot alter the 
fact . His er roneous iaeci tll&.t the court 
·:~as in vacation does not mt:..ke it so . But , 
aa before state~ , there •vas no record 
entry of the filinL of the information. 
I do not think this renders it invelid. 
~e aate or ito filin~ is properly en­
dorsed Eud sicned by the clerk on t he 
back thereof." 
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I n t he case of Hadl ey v . :Jernero, 97 lu.o . App . 314, 
t he court was considerin.,. an unh.~.\d' ..ll detainer s uit and an 
appeal tterein to the circuit court , &nd in construing the 
words "terun and "v&cdt ionu se.id , 1 . c. 31 9 : 

".t\S to t he r:.eanint; of the sections of 
t he s tatutes bearine on t his question , 
we think they use the llord ' teru' to 
signify the entir e period fro~ the 
first day of a term as fixea by leu to 
its fina l close , and the •,iord. ' vc.co.tion' 
to signify the period betv•een t he adj ourn­
uent of any tero ~nd tr-e beginninb of 
snother , not .merel y an interval ·.;hen the 
court is not in se~sion fro~ having 
adjourned f or £~re than a day but not 
to court in course . " 

I n t he co.~e of Do,·ninL v . La,:;,hot , 202 !-O · App . 509, 
t h e court, conEidering an unlavrl'ul aet&iner action , ap~rovingly 
quotes f ron t he case of Eadl ey v . Bernero , supra , and from the 
case of ~,arner v . Donahue , 99 Lo . rlPP . 37 , t..s fo llows: 

" ' A tern. of court has been defined to 
s i gnify the period frou the first uay 
of t he tern:. fixed by l au until court is 
ad j ourned to the next court in course , 
e.nd t he word "vacation" has been hel d t o 
r..eu.n t he !Jeri od bet·heen the day on .1hich 
a ter n of court i s adjourned to the next 
court in course , or until t he db.y of 
the be~nnin~ of another ter~ , and not 
the ~ere interv~l when, for any r eason 
the court i s not in session and is ~d­
journed over for r·.ore tha.n a day . (State 
v . Derkum, 2 7 .~..tO . ~'-PP • (A. c. ) 628 ; 
Ho.dl ey v . Bernero , 97 lJ.O • .. 1.pp . 3 14 ; 
Bronson v . ~chulten , 104 ~ . w• 1 . c . 415; 
Br ayman v . h'hi tcoiJ.b , 134 .~:....ass . 525. ) " ' 

In t he case of Luuber Co . v . ~eener , 21 7 ~o . 522 , t he 
court, considerinu the authori t y of the clerk to act in getting 
an or der of publ ication in u ~uit to quiet title , hel d that 
t he clerk hc.d a uthority so to do bect:.use it ·was in vacation or 
the court,.. when the fac ts \1ere that t he court on t .. arch 20 , 
1884, adjournea or recessed to June ~6 , 1884 , without closing 
t he term, and bet\!1een those t wo dates the cler k issued the 
order of publi ca tion. The court said, 1 . o . 538 : 

I 
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"IIl our opi 1.ion the cl erk of the 
.,Jtod ar1 .;.:.rcuit Court , .. rs authorized 
to ~ teke ('n order of ')Ublicction in tha t 
suit , for tte reason t~at ttere was a 
vac ation of t~e circuit court of that 
count) at tre ti:..e h e n?...de the s8.De . " 

In th ~ c~re of State sY. rel . Cc l dwell v . Cockr ell, 
280 Mo . 258 , in considerinL t '~-_e duties of the cireui t clerk , 
t he court said , 1 . c . 285: 

"rurs uin€ t he matter f .rrther, .. erhaps 
ne edlessl:; , we , ill inc;.uire at this 
.Loint ... to t he power of <! judt6e over 
t he entri es i tte record of the pro­
ceedin~c of his court, ~~ th~ correla­
tive ~ utios of b cler~ . ~ judGe ' s 
su.t reue res_>onsibili ty is in re~!-'ect 
c ... the orucrs e..n C' juuL_ent.;) :-e ._._._es ; 
no one blse con I ~onouncb them, or 
an...end , c ltcr 01 L.t.;>E.il t he:n efter they 
ere bivcn , ~.cc~t ~ cuurt of revle\: 
this i..:. t he 1~ .... b.f t n ex.;_;rcss statute 
in ·...vhicl'". clerks nre S)ecifics.ll:,- nen­
tione\.: . (..... . J . 1909 , bee . 18G3 . ) n ... e 
judbe t-..no. s best - hu.t ju\it:J.ent he ~ave 
c...rC. rl.oul .... have l:l:thorlt} to sec th_t 
1 t is entereC!. so tl..e record 'lfdll ex­
press ~nd preserve it :rccisel y ~s 
ren~ercd . !or thiE ~nd other reusons , 
every judbe of e court of record in the 
ste.te is churged 1 i tll t r.e ::_pecial duty 
of ex~niub into end supcrintendinc 
tho r.........nner i n • ·1 ich the rolls t.nd 
records of hi r court Ere ke~t , the en­
tries ~de , and with procec!inc against 
t ae clerk c.c for a "':".isdemennor , if he 
feilE to observe the law. {~ . 5 . 1P09 , 
sec . 3859.) Thi~ court h~ s sai~ a judg­
~ent is the act of the court , its entry 
in t !-1 e record tl. e n.ct of t" e clerk , the 
first bGins judicial , tLe s econd 
!llini stcrial ; and thu.t t .t.ough. a judgu.ent 
der ives its force fror. it ..; rendition by 
t ' ~ court, yet one civcn b; e court of 
record c~n only b~ proved b7 t he record . 
(Jtate ex rel . v . ~enderson , 154 ~-o • 
347 . } 7Lut being true , t he i~portance 
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of having the r ecord contain exactly 
the jud~ent &iven , is apparent , ~s is 
the ne ce~sity for the judLe ' ~ super­
vision ~n~ control +o ln, ure ~n accurate 
record . .3pea.kint. upon this point the 
vU)reme Court of C~lifornia s~id: 

" ' The record~ of the courts are neces.­
sc.ri l ) Eubject t o the cont1o1 of tl..e 
jud0 es , so far as ~Y be essential to 
t he proper a duinistration of j ustice 
• • • • Lc(isl a tion which could taAe 
troL its control its r~cor~s, ,culd 
l eevc it i.w.potent for ~ood , ,,nC. the 
jus t ob ject of ridicule and conte~pt . 
Th~ cler~ , it is true, is u cons~:tutional 
officer-- not subj ect tc c.ppo.:nt.iL.ent or re­
moval by the court--but subject, in the 
control of t le recor~~ , to its orders,' 
etc . (Louston v. ..ill i....m.s , 1:3 Ce2.l. 24 , 28 . ) 

" I n .t,aople to use of liov.ard v . Cobb • 10 
Colo . .~~>:>p . 478 , 483 , a clerk c.nd the 
sureties on his of ·1cia l bond ·vere sued 
for a deposit of z;:.oney left rith hi.r.l , 
a•d ~~ich he entered on the record ot t he 
court a s having been ~ i~ t o hl~ as clerk , 
when in fact the court ha d made no order 
for its payment to hi m in that cepacity . 
The court s~id , reearding the entry and 
it~ effect : 

" ' :.n unauthorized entry by the clerk is 
no part of the records ot the court . An 
order by virtue of '.mich money is paid 
i nto court , must co~e from the court it­
self , ~nn an entry by the clerk of ~~ney 
t s being in court , no _....,.tter in \1hat f orm 
or in what book , without such order i s 
nuLatory • • •. • Orders , jud~nts a nd 
decrees are 1e.cie t.nd reiJ.dered by t he 
court in t he exercise of its judicial 
f unctions , .:::. nd these can.r.ot be de leLa t ed.' 

"I:J. l..ayor of Bal tilllOre v . County Co.u.lt.l ' r s , 
19 Ld . 559, the c~se ;Ls to r ecover fees 
p~id by the pl e i nti fts i n a cri~inal case 
for which it was asserted t he county :as 
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liable . 7he transcr i pt showe-d these 
faes had been tuxed as costs by the 
clerk of the court where t he cr1.~..1i nt.:.l 
c~ses wer~ tri ed . but did not show 
they had been allowed by the judge of 
so.id court . It \res contended t he clerk 
vres t he hand of the court and every entry 
must be p~esuwed to have been nade by 
order or in t he p resence of t he judge. 
The c our t so.id cs to this a t page 564 : 

"tThe clerk is the ananuensis , it is 
true , of the court , but he must p rofess 
to act by t he authority of the judge in 
~~ing his entries of tPe proceedlnss , 
to give them va lidity. The awarding of 
costs is the act of tr.e court , their 
taxation or computation , accordin~ t o 
the list of fees prescribed , is u duty 
imposed by law on the clerk, subject to 
the supervision of the judee ; but the 
a l l owance of comp~nsation to ari officer 
of the court , in addition to the sum al­
lowed by l aw {and not t.o exceed a certain 
sm~ , ~s the judee may dee~ just and pro­
per, is a judicial , not a cleric~l act , 
which must be evidenced by soue order 
entereQ under the authority of the judge , 
and purporting to be so .' 

11..n. text ~tork of rueri t thus stat es the rul e: 

"'In recordint;. &nd caki ng Up t he proceed­
inca of the court l1e (vi z. t he clerl\:) nay 
be said to act e.& i t s (vi z . the court ' s) 
amanuensis ~nd subject to its control .' 
{11 C. J . 887 , citinb 7 Cy . L . ~ P. 219, 
223 . ) 

"The powers und duties of a clerk are 
as well settled a s those of a. judge. We 
have seen that the statutes f orbid him to 
a lter or i npair a record , &nd t hey ex­
pressly comnand hilli to 'record the judg­
ments , rules , orders ani other proceed­
i.ags of the court ' (Italics ourn) • (R. s . 
1909 ,-;e~2685.) The authorities are 
unifo rm in declaring that in perfo~ing 
this duty he acts ministerially and subject 
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to t he court ' s control . (11 C. J . 887 ; 
K. c. ump Co . v . Jones, 126 ~o . Ap • 
1 . c . 540 ; LrCoste v . ~astlend, 117 Cal . 
673; l~ ~arte Brovn , 166 Ind . 593 , 602; 
Venderkarr v . St~te , 51 Ind . 91; Constock 
v . Gaee , 91 Ill . 328; Hfllt imore v . Balti­
more Co . , l q : d . 554; Hirsh v . Tt.·ty~ord , 
40 Okla . 220, 223 . ) In the case last 
cited the rule is thus stated: 

" ' The clerl: ' s duties are ministerial and 
l argely clerical. He is the arm of the 
court :ror which he is clerk , .1nd it is 
his d t to r1.....:<:o a record of the proceed­
ings , order s , judgillents and decrees of his 
court , but i n so doing he a cts a s the 
amanuensis of his court and s ubj ect to 
i t s control . ~ecord entries ~re v~lid 
only when _J:.de under the judicial sanc'tion 
of his court. ' 

".n.n appellate court of this 3t:e.te so.id in 
the first case eited above ; 

« t clerk is ~ _ere -inist erial officer, 
the hand of the court, !.nd has no 
authority to enter a jud(~ent not pro ­
nounceu by the court . His entry of a 
jud~ent i~ the records is de sivncu to 
stand as a ~erpetual ~e~orial of the 
court's a ction , but t he judgment itself 
1'1 ~ t e judicia l a ct. of the court in pro­
nouncint the sent ence of the l&v upo!l. t he 
facts in controver sy es Lscertained by 
t le plea~inGs Lnd verdict . " The ent ry by 
t te c lerk of a judgment the court ui d 
not render we.s nullit~r .' (126 ... o . Ap:p . 
1. c . 540 . ) 

"!hie excerpt is taKen fro~ Line v . ~ing , 
91 I ll . f573: 

. 
"'The clerk , in a 11 cases ond i n a ll his 
offici al ~ cts, y-'het her in ter= tin.e or in 
\~a.ca.tion , perf or- s then as a r.inisterial 
oft'icer . He so acts in enterin~ up a j udg­
ment in terru t i me , under the direction of 
t he judge , who considers and decides.' " 
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The Civil Code of • .i~co lT.i rovides the.t a party 
liti[ant has tre statutory ri~~~ to do certai n things 
with reference to filin' -ple'idinr:s in the cause . For 
i nstance, it is rrde h.;f: duty to file hls ensl·er during 
the first day of tre return terr.. if he decires to answer . 
Certain other rights n:?.ay be exercised by hi -... by leave 
or order of the trial court. As to those r~~hts of filing 
papers that the statute fives him, the ~a~e ~~ be filed 
without an order or record le ~ve frow the court . ~s to 
t hose rit!)lts whic"l t... re a ccorded hL .• by the law, conditioned 
on t he trial court makin~ an order of record so authorizing 
hin, it is the litigant ' o duty WLo seeKs to file s uch papers 
to get permission and order of the trial court so to do. 
However , while it is discretionary with tile trial court t o 
grant or withhold ;emission to litigant .;) o .. tnat class 
ot orders , such di scretion may not be arbitrarily exercised. 
It is r a t her a ~ound jud~cial discretion. .:-ere the trial 
court is investeC. '"ith t he a..1tl..orlt:, .. o exe.1c!. 3e a sound 
judicial d.i screti on , t he appellate co .JX"ts ... ·~11 not inter­
f ere with t 1t exer c tse unles~ tnerc ~ppcarc to t he 
appellate court an abuse of tl1c.t dis cr etion flo!Il the record 
1n the cause . ~n1en such ubuse does appeer, end the record 
shows that tle tris.l court arbitrari l y exercised his judg­
ment, t he ap...,ellate court will reverse t he cause wltere 
substantial ri hts have been affec t ed tLoreby . 

In the case of Cooney v • . urdoc~ , j4 •.. o . 34:g, the 
defendant h ... d obt ained ] eave t o file a, .... sv'er ln vacation , 
but instead of doinB this he filed a <leuurrer , \ihich on 
motion of the i l aintiff was stricken out on the ground that 
i t i s the well settled rule of practice i n thet court not 
to permit a ~arty defen~ant to file any ~lcsdinG in vaca­
tion different in character from the.t for t•fhich leave was 
gr anted . ~XCP;tion? were ta~en to such ruli~~ and the de­
fendant ir~.eciately tcndere: hi! answer end offered to file 
t he seme , Vlhich tl'£' court refused to permit , nc! entered 
judgment for t~e ~ laintiff . rrom t ha t judr~nt , after pro­
per stens , the c~uso l''as U:;?pealed to tl e Sup1·e.r.e Court . 
I n rulin& the cBFe , the court said , 1 . c . 350 : 

'T~ e trial courts undoubtedly heve 
·reut latitude of d1scret:on as to 
allo, ·i ng or refusing p en:...is~ion to 
file 1leadings out of time ; anl , unless 
tl1ttt a.:.scret.:.on be abuseC: or u.no;)o.mdly 
exercised , no case i s rusde for the i nter­
fer ence of this court . • • • 
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"I~ , '10···ever, t ..... c a swer h d been 
~~e~erved and h~d dlscloseJ a 
L. e r itorio u .. defense , •.re ... 11o .. .lld ltc:.v e 
ne l u it L uo usive czercise of dis­
cretio:: to t ve refused .Jer.w..i s~~ion 
to fi le it , as lt was alre ady pre­
· ered , ~1d no~ rticul~r Celay o r 
h&rdsh:. · ·oulC. :!:' -:-,vo bee!'l ccc ... s ioned 
by ~err.~ ttinl it to be filed i n t erm 
instc~d of v~cnt:o4 . " 

In the c !"e .:>:f · .euck v • .StricAl a£'d , '"'22 .... o . ~·.P • 
1171, speakin ... of tlte r it.)lt to fi l e '" 1 c..n s~.or out of titLe , 
t he court s a:d , 1. c . 117~ : 

"' r11.e r e , however , t.:t ere occurs , .... s 
in the c .;e t t , r , t pal :· able abuse 
of th· t C.i .scrctio.1 , v·e can .. ot IE- .o.ill 
~ilcnt . C-:- ~ntint: ~"· t t1 e accidental 
misplaoin~ of napers served on a party , 
i• !l< t • :' ~+ c;elf c: sufficient excuce 
for f""ilm e to ns.·cr , alt hou£3}1 such 
par t y . .a· bf' involve" in extensive 
l itigation , · r..d t lte nncrs en~ \;ri ts 
served nm~crouF; Lr,~tin£ t~at t' e de ­
fPnd nts · ·ere 1 c~dnr i:r. ;:-·ror.pt1 tude, 
s t ill it docs not thence ~ollou that t he 
&c tion of ~ 1-o-e tri ... 1 court '.'''- s co,...rect. 
: or •t should be tle ~olicy of cour t s 
t o trv c~uses or their ~erits •menever 

uch n course will not result in hurtrul 
J elay . • • "'' 

"While defendant ' s l~norance of the l aw 
anu r 1 ... 1e~ of co .1rt L.ov er.ninl. tr c f i linr. 
of a"1.s~vers , is not a sufficient reason 
for t ~lure to ~j le ens er , yet that 
c.:.rcu:..ast~nce coupleo. vilth a FhOl ing 
ttat Jefc~Lqnt had a ~eritorious defense; 
thc. t no harm had r esulted fror.~ the de l ay 
t.w cl t!1· t defendant e.ppecreJ. and t s..\.e d 
l eave t0 f':i.le answer before t..nJ default 
judgment as taken , entit led hL to a 
t ~ri~~ rf hj~ c s e on tte Leri~ . , a nd 
the a c tion of t h e court, in refusing s uch 
ht..o.rinc:; 'Vus -4rbi trary and t:.Lv \l....lted t o a n 
abus e of discretion . " 

The court reversed a nd re~ded the ca use. 
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It will be seen trmu the abov€ tnat for s ome pur­
poses t he courts c0netrue t he ter .. -: "in vacation" to mean 
onl y that time betv.reen the final ad j ournment of the term 
and t he first day of the succeeding terw., ~.··hi le in other 
cases i n construing other st atutes an1 ri~hts they define 
t he t erm " i!l vacatio:>." to 1:1ea.n a portion of the time which 
elapses between one setting of the court hnd a subseouent 
adjourned setting thereof. -

For the ~urpose of t he issuance of ~n order of 
public~ti on, other things beinc r e gular , under the authority 
of Lumber Co . v . Keener , supra , the circuit court is in 
vacation when in reces s 'beyond the da y of recessing. 

J.i'or the purpose of an unlawful detainer suit, it 
appears t hat the courts have construed the term "in vacat ion" 
to mean only that portion of tii..te 'trhich elapses between the 
f inal edj oUrniJ.ent a.ay Cf the tel 'L. vLd tlle f irst d.ay Of the 
next subse~uent term. 

It appea rs t o be i ::..possi"ble fer a t..ener<::.l definition 
of the te~ "ir. v~ ce.tion" to be €XDressed. l t must be con­
str~ed vdth reference to t Le particular ~tters and facts at 
hand at the i umeuiate time . 

\lith reference to the filin~ by litibants wit h the 
circuit clerk of papers i u )endino liti~ation , the clerk 
does not have u uthori ty to file t hen i f tr1ey uay IJe onl y 
l e 0 a lly fi l eu by leave of court . ..ith respect to papers 
which the l itie,ant has the l ec;al rit;ht to file without 
procuring an order of court , the cler~ hds authority to 
file t he sn:m.e when , if and a s presented to him, and regard­
l ess of whether he \vrites hi s recora that they are filed 
in va cation or in t er·: tiue, the lega: effect of t he filing 
of such papers is the same . As \las suid by Jud~e Ellison 
in t he case of State v . ~erkum, &upr a , 

01But at tthatever tine an inf'oi'Ll.E'tion 
may be fi led, whether. in ten!l or in 
vacation , it i~ deposi t ed ·dtL the 
clerk <J. ~· "' and receives his endor s ement 
of 1 ts fi ling "' * *. The place of de­
posit is tre seme , end the clerk ' s idea 
of his recei vine 1 t in vacation ox· t erm 
tir:.e cannot a lter the ''act . His 
erroneous ide~ that t le court was in 
vacation does not make it eo . " 

/ 
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':Lhc iuportent tLing io the pt...ysico.lly hr.n:lin(, to 
t he clerk ut his 01·1 ic8 tlle paJ er· fen· filin{:_ . ".ben 1 t is 
so depoeit ec. \ai..h hL c::..~..d i& e .::-r·o .. er p!..tJel for filing 
ubsent leave of court , ~ •. C. is i:1 .... orseG. l y hil. fi led , 1 t 
becomes a part of t1e ccUl·t 1~cords aLa roll . lf it is 
irr t Le clas~ cf .e·ers \rieL te ~s not ~utlorizcd to fi le 
abeell.t an order of cour~, ~:..c. lle does so accept , indorse 
and file tl.e ::.o.r:1e , such acts by hhll u.o not c" r nuo the l et.al 
effect of t ne :p ... "}C r :J.Or t..i vc. ~ t -.·;e: iv-'1 t \.l:ich tr.e l Ctv; thereto­
for~ heu n ot uuthorizcd to be given unleGs &nd until the court 
Lranted l eave bO to file tle same . 

The .w.e ... nlnu o1' the terL "ir. ter 
t he conve r se of tl.e te~ _ "in vac~tion" . 

til. .. e" 

You1·t very t1 ul y , 

lr. ·.K.E 'il.T30'~ , 

of course , 

Aslistant "ttorney General. 

APPROVED : 

ROY kCKIT'tAI CK, 
Attorney General . 

Dti :HR 


