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ESTRADITI ON: Member of conspiracy in Kentucky , never present 
i n Missouri, is not a f ugi tive, t hough con­
spiracy was consummated i n Mi ssouri . J ur i sdicti on 
of Missouri Courts to t r y conspi rator living i n 
Kentucky . Mar 23, 1936. 

" ; J 

Honor abl e James Haw 
Prosecuting Attorner 
U1s s1ss i ppi County 
Charl eston, Missouri 

Dear Sir: 

We hove your request for an opini on with r ef er ence 
to the murder ot one Larry Bud King which occurr ed i n 
Mi ssissi ppi County Kay 3, 1936. From the stat ement of 
f acta it apoears that one Gill iam, a r esident of Kent uct7 , 
hired Riley and Pugh in Kentucky t o murder Ki ng in Mi s souri, 
the mot ive bei ng the col l ection of insurance carried on 
King' s l ife by Gill iam; t hat pursuant to such conspiracy 
Ri ley and Pu2h oaae to Mi ssouri and committed the cri me 
and t hat Gilli~ a t all times r emained in KentuckJ . The 
t~o Questions pr esented by you are: (1 ) The Jurisdiction 
of the St Ate of Missouri to try Gi l liam. (2) Can Gilliam 
beextradited f r om ~entuoty . 

I. 

THE JURI SDICTION OF THE 
STATE OF MISSOURI TO TRI 
GILLIAM . 

Ther e ia no doubt but t hat Gill iam could be t ried 
i n t h i s s t ate for firs t degree murder because .be was a 
member of the conspiracy to kill and murder one King. In 
a conspiracy the act ot one i s the ac t ot all. Sta te vs . 
Re i ch, 293 Mo. 1 . o . 423; Stat e vs . Li nder s , 299 Ho. 671; 
Stat e vs . Broyles , 317 Uo. 284; St a t e vs . Hasello, 30 
s . w. (2d) 133. Wi th r eference to hiring ~llera , and mem­
bers of t he conspiracy being absent at the time of t he 
cri•e, St a te va. Boesel, 64 s. W. (2d ) 243, follows the 
well est abl i shed r ul e tha t a consp i rator i s guilt7 per sonall1 
~Ten though he was not present at the com~i ssion of t he crime. 
You will find an ins t ructi on l ayi ng down the general rule 
ot conspi r acy i n thi s St a te in the ca se of St ate vs . 
Lackmann, 12 s . w. ( 2d ) 4 24 . 
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It i s therefore the opinion of t h is office that Gilliam 
may be tried 1n thi s State for first degree murder. 

II. 

CAN GILLIAM BE EXTRADITED 
fRO:U: JCEN'l'UC :KY. 

~his matter pr esents a very s erious problem s i nc e the 
right to extradite fugiti ves is purely a matter of Federal Law. 
Without such federal law ther e would be no authori~ tor 
extradition. Rumaerfield vs . Watson, 70 s. w. ( 2d) 895. Proa 
the Watson case the following facts must appear to authori~e 
requisition: 

1 (1) '!'hat the person named in the requi­
sition i s demanded as a fugitive from 
justice; (2} that the demanding executiTe 
has produced a copy of an indictment found, 
charging the person demanded with having 
commit ted a crime; <3t that such copy has 
been certified as authentic by t he Governor 
of the state making t he demand; (4) that 
the person demanded is a fugi tiTe trom 
j ustice. • 

For the purpose of thi s opi nion we concede that the first 
three above r equi rements can be met. We think the fourth r equire­
ment cannot be met ~n view ot Hyatt va . Hew York, 188 u. S. 691 , 
4? L. Ed. 657: Pertinent portions ot that op inion by the Supra.e 
Court of the Unit ed States are as follows , 1 . c. 661 : 

Mit is, however, contended that a person 
ma7 be gull ty***w1 thin a state w1 thou t be 1Dg 
personally pr esent in the state a t the time. 
Therefore t he indictments t ound were suffi­
cient justif ication tor the requisition aD4 
tor the action of t he governor ot Kew York 
thereon. This r a ises the question whether 
the r elator could have been a tugitiTe froa 
jus tice when 1t 1s conceded he was not in 
the s t ate ot Tennessee at the ttae of the 
commission of t hose acts tor which he had 
been indicted * * * * . ' 
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1. c. 662 : 

The exercise of jurisdiction by a state 
to make an aet committed outside its 
bor der s a crime against the state is one 
thing, but to a ssert t hat the party committ­
ing such act comes under t he Federal s t a tute, 
.and is to be deliver ed up as a fugitive from 
t he justice of that state , is quite a 
differ ent proposition.• 

•It is difficult to s ee how a person can 
be said to have fled from the s t a t e 1n which 
he is charged to have comoi tted some act 
amounting to a cri me against that state , when 
in tact he was no t within the state at the 
time the act is said t o have been conr11 tted." 

'l'he Court finally held 1n the above case that since the 
defendant was not within the demanding state at the time ot the 
alleged commission of the crime, he could not be a tug1t1ve from 
Justice within the meaning or the Federal Statute upon that 
subJect; that 1n order t o c ome with1n the fourth requireme~ ot 
extradition as laid down by the Supreme Court ot Yissourl in the 
Wat son case eupra, a person cannot be a fugitive from ~ust1ce 
if he were not in fact present in the demanding state n the 
day of t he alleged er1ae. 

It 1s therefore the oo1nion of t his office that G111iaa 
cannot be extradited under the Federal Law. 

APPROVED: 

JOHN \7. HOFFUAN, l r. , 
(Acting) Attorney-General 

FER:J.DI 

RespectfullY submitted, 

FRANKLIN E. REAGAN, 
Assistant Attorne;y General 


