SALARY : RLAD OVERSEER: Recovery of back salary as foad
overseer.

karch 10, 1936,

Hon. Chas. k. Hardin'
Judge, Jefferson County Court,
Hillsboro, kissouri.

Dear Sir:

This department ie in receipt of your letter of
March 4th wherein you state as follows:

"Section 7892, Rev. Statutes, Lissouri 1929:
Provided a salary for Judges of County Courts
in all counties in this state, with a popula-
tion of not less than fifty thousand nor
more than two hundred thousand.
Sec. 2092 Hev. Statutes Lo. 1929, provided
a salary for County Judges of a county with
more than sixty thousand population for the
years 1931 and 1932.
¥or the 1931 term, Jefferson County's
population was uwore than fifty thousand
inhabitants, as determined by Sec. 11808,
Rev., Statutes 1929, All other county
officers were recelving a selary based
on Sec. 11808.

This section provides for countlies which now
have or may have hereafter, more than two
hundred miles of macadamized or rock publie
roads:
For the 1931 term, Jefferson County had
a total mileage of 998 miles of roads,
and 616 miles of macadam &nd gravel or
rock roads, measured by the State High-
way Uepartment, and 232 miles of macadam
and rock roads, measured dy F. k. Reilly,
Jefferson County Highway Engineer.
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County may now have or mnay hereafter have

a total texeble wealth of more than

twenty-five million dollars:
During the 1931 term, Jefferson County
had riore than twenty-five million dollars
of taxeble wealth, and did not contain a
city of the first class.

Sectlon 9874 provided for the apportionment
of the County funds:
First: A sumx to care for paupers,
second: A sum for the building of
bridges and repairing of roads, and
Third: Compensation of road overseers.

Section 7892 states: 4nd for the purpose of

seeing that the roads contemplated by said

subdivision two of Sec. 9874, are each and

every one kept in repair and for the purpose

of personally viewing new road and dbridge

gsites which are the subject of petition, and

through personal supervision of seeing that

all road work is done in a proper and work-

manlike manner.
The matter of personally seeing to the
construction and completion of the road
and bridge work was done by the County Court,
together with the Engineer. The require~
ments of said Sec. 9874 was complied with as
the record will show. KHowever, being un-
aware of the provicsions of Seec. 7892, there
was no record of performance as a board of
road overseers, except the record of having
ordered rocad snd bridge work done.

It appears, had the Court been familiar with the
provisions of Section 7892, at the beginning of
the 1931 term, it would have been entitled to
the salary provided by said section.,

Therefore, I would like to have an opinion on the

following cuestions:
First: iWhat meterial comnstitutes a macadam

or rock road?
Second: Would ell the mileage of the
macsdauized or rock roads in all road
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districts in the county be included in

the wmeaning of said Section 7892, Rev.
Statutes Lissourl 1929, and

Third: In view of the above mentioned
conditions is there any reason why the

Court should not collect a back szlery for
the 1931 term as a Board of Hoad Overseers?"

I.

In answer to your first question as to what materisl
constitutes a macndam or rock road, we feel that same could be
better answered by your own County Engineer or the State High-
way Department. Some suggestion is found, however, in the
case of Partridge v. Lucas, 99 Calif., 519, 33 Pac. 1082, wherein
the court in defining the term "macadamize™, indicates that the
material for a macadam road would consist of small stones, thus:

"The word 'macadamize' has a Tixed and
definite meaning, and refers, not only
to the kind of material to be used in
covering a street or road, but also the
manner in which it is to be leid. It
means to cover a street or road '"by the
process introduced by kacadam, which con-
sists of the use of small stones of &
uniform size consolidated and leveled by
heavy rollers.' 13 Amer. & Eng. Enc. Law,
pe 1194."

As to what material constitutes a rock road, the answer
appears to be obviously "rock". Such teru is defined in the
case of Okey v. koyers, 91 N. . 771, thus:

*In geology -every layer which forms a
portion of the solid e¢rust of the earth
is called rock, but im its popular
acceptation the term embraces only the
solid portions of the earth. Webster
defines it as 'a large concrete mess

of stony material.' The Standard
Dictionery: ‘'Technically, & rock is

a mixture of mineral substances, except
when it is one species, in a bed or mass.
The constituents of rock are nmineral,
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although they mey be organiec in origin.’
The Encyclopedia Brittenice, Vol. X:

'A rock may be defined as a mass of
material matter composed of one or

more, usually of several, kinds of
minerals, having #s a rule no definite
external form, and liable to vary con-
siderably in chemical composition.'"

1I.

Section 7892, R. 5. Lo. 1929, provides as follows:

"The Judges of the county courts im all
counties in this state which now have,
or may hereafter have, & population of
not less than 50,000 nor more than
200,000 inhabitants, and which now have,
or way herecfter have, ncore than two
hundred miles of mascadamized or roek
uSILg Toads, 2nd which now have, or
may hereafter have, a total taxable
wealth of over twenty~five million dol-
lars and not containing a city of the
first class shall be and constitute a
board of road overseers for such counties
for the purpose of seeing that the fund
provided for by subdivision two of sec-
tion 9874 shall be expended as provided
in said second subdivision of said sec-
tion 9874, and for the purpose of seeing
that the roads contemplated by said sub-
division o said section are each and
every one kept in good repair, and for
the purpose of personally viewing new
road and bridze sites which are the sub-
ject of petitions for improvement, and
for the purpose, through personal
supervision, of seeing that all road
improvements are completed in a good
and workmasnlike msnner, and that all
work of every kind done on the county
roads is done in a proper workmanlike
manper. sach member of said board shall,
as compensation, solely for his services
as such road overseer, receive a salary
of twelve hundred dollars per annum to
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be paid by the county, monthly, in equal
monthly installments out of the fund
wentioned in said subdivision two of
section 9874. 'The time, place and
manner of holding meetings of said board
and the rules and regulations for the
performance of the dutlies shall be fixed
by seid board."™

The above section does not say that the two hundred
miles of mecadamized or rock public roads is exclusive of the
mileage of the macadamized or roek roads in all road distriects
in the county, and hence we are of the opinion that all the
mileage in the road districts is to be included within the
meaning of section 7892, supra.

I1I.

In asking whether there is any reason why the Court
should not collect & back salary for the 1931 term, we assume
you are referring to the salary of county Judges elected at
the general election in 1930 and who took office on January 1,
1931--5ection 2075, H. S. lo. 1929,

You state that during the 1931 term, or from January 1,
1931, to January 1, 1935, the population of Jefferson County
was pore than 50,000 inhabitents as determined by Section 11808,
K. S. }¥0o., 1929, which provides that:

"for the purpose of determining the
population of any county in this state,
gs & basis for ascertaining the salary
of any county ofricer for any year, or
the smount of fees he may retain, or

the amount he shall be allowed to pay
for deputies or assistants, the highest
number of votes cast at the last -previous
general election, whether heretofore or
hereafter held in sueh county, for any
ofrice, shall be multiplled by five, and
the result shall be considered and held
for the purpose aforesaid as the true

population of suech county."
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.Section 11808, supra, was repealed by the Laws of
kissouri, 1933, page 369, and a new section passed. However,
same would have no bearing since the question would have to
23 determined by the law that was in effect during the 1931

ernm.,

You further state that during the 1931 term the county
had wore than two hundred miles of macadamized or roeck publie
roads, taxable wealth of more thamn 25,000,000, and that it did
not have a city of the first class., This would clearly bring
the court within the provisions of Section 7892, supra, as
constituting the county court a board of road overseers, and
each meuwber of the court entitled to a salary of $1l200 per year.

Section 2092, R. S. lo. 1929, provides in part thet:

"In all counties of this state now or
hereafter havi less than sixty thousand
inhablitonts, the judges of the county
court shall receive for their services
the sum of five dollers per day for each
day necessarily engaged in holding court.
In addition to the salaries herein
authorized to be paid to judges of the
county court in counties having sixty
thousand inhabitants or more, 2nd in
addition to the per d!lem herein authorized
to be paid to the judges of the county
court in counties having less than sixty
thousand inhabitants, said judges shall
receive five cents per mile for each

mile necessafily traveled in going to and
returning from the place of holding
county court, provided that such wuileage
shall be charged only oace for each
regular term."

The above section was amended by the Laws of Lissouri,
1931, page 191, to "all counties of this state now or hereafter
having less than seventy-five thousaad inhabitants," and the
entire Section 2092 read thus:

"In all counties of this state now or
hereafter having seventy-five thousand
inhabitants and less than ninety thousand
inhabitents, the judges of the county
court shall receive an annual salary of
twenty-five hundred dollars. S5aid sala
to be in lieu of the per diem heretofore
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allowed by law to sald Judges as judges
of the county court, and in lieu of the
salary heretofore allowed by law to sald
judges as members of the board of roed
overseers, under the provisions of sec-
tion 7692, ﬁ. S. 1989. in ell counties
of EhIa sta now or harcarter having
ninety thousand inhabitants and less than
one hundred fifty thousand inhabitants,
the Jjudges of the county court shell re-
ceive an annual salary of three thousand
dollars, Said 55%&;2 to be in lieu of
the per diem heretofore allowed by law
to said judges as Judges of the county

court, and in 11au of th salary here-
tofore allowad Ex 88 udges
as members of the bo rl_o!' roai over-

seers, 8s rrovided by section V8
Tn 611 counties of this state mow or here-
after having cne hundred fifty thousand
inhabitents and less than three hundred
thousend inhabitants, the judges of the
county court shall receive an annual salary
of forty-five hundred dollars. 3Said salary
to be in lieu of the per diem heretofore
allowed by law to said Judges as judges
of the county court, and in lieu of the
salary heretofore allowed Dy law to said
udges ce meubers of the board of road
« overseers, unaer the provisions of sec-
tion 7892, R. 5. 1929, and in lieu of all
other fees, compensation, or salaries,
heretofore allowed by lew to sald judges,
except the per diem as sllowed to saild
judges as members of the board of equaliza-
tion and boerd of appeals. 1In all counties
of this state now or hereafter having uwore
than three hundred thousand inhabitants,
the judges of the county court shall re-
celve an annual salary of six thousand
dollars. Said salary of six thousand
dollars to be in lieu of the per diem
heretofore allowed by 13witolzuch guggea
of the county court, an n eu of e
salar as roed overseers heretolore ai-
Towed by law to said judges, as provided
in section 7897, R. S. 1929, and in lieu
of all other fees, or salaries, heretofore
allowed by law to said judges, except the
per diem allowed to sald judges as members
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of the board of equalization and the board
of appeals. The salaries herein fixed

for the judges of the county court in all
counties of this state having more than
seventy~five thousand inhabitants shall

be paid in egual monthly installments as the
salaries of other county officers are paid.
In all counties of this state now or here-

after heving less than seventy-rfive
thousand __IEinaSI't':,-nfs, the judges of the
county court shall receive for their ser-
vices the sum of five dollars per day for
each day necessarily engaged in holding
court. In eddition to the salaries herein
authorized to be paid to judges of the
county court in counties having seventy-
five thousand inhabitunts or more, and in
addition to the per diem herein authorized
to be paid to the judges of the county
court in counties having less then seventy-
five thousand inhabitants, said judges
shall receive five cents per mile for each
mile necessarily traveled in going to and
returning from the place of holding county
court, provided that such wileage shall

be chgrgad only once for each regular
teru.

We assume that although Jeflferson County had more
then fifty thousand inhabitants during the 1931 term of the
county court, yet at no time did it have as many as sixty
thousand inhabitants. If such be the facts, the amendment of
Section 2092, supra, making it afplicable to counties of less
than seventy-five thousand inhabitents would not have affected
the court's salary for the 1931 term, Thus we see that during
the 1931 term, or from January 1, 1931, to January 1, 1933,
Jefferson County ceme within the provisions of Sections
7892 and 2092, supra.

It is to be noted that in counties having certain
populations it is speecifically stated that the salary is in
lieu of Section 7892, R. S. lio. 1929. However, such language
is not used for counties under seventy-five thousand in- '
habitants, and we are of the opinion that the judges of Jefferson
County Court would have been entitled during the 1931 term to a
salary of $1200 per year as members of the board of road overseers.

46 C. J., Sec. 275, page 1027, makes the following state-
ment (citing many cases):
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"The acceptance of less compensation
than that established by law for the
office coes not estop an officer from
subsequently claiming the legal compen-
sation."” ’

Section 862, K. 5. Lo. 1929, provides that the five-
year statute of limitation runs on:

"Second, an action upon a liability
created by a statute other than a
penalty or forfeiture."

In the case of sState ex rel. Wingfield v. Kansas City,
236 5, W. (Lo.) 516, an employee who was wrongfully discharged
as a civil service emwployee sued for his salary. The court, in
holding that his recovery for compensation due him was subject
to the five-year statute of liwmitation, said:

"woreover, we hold that section 1517,

R. S, 1916, does apply; this being 'an
action upon a liability created by a
statute other than a penzlty or for-
felture,' end that this case is governed
by the five-year period of limitations."

From the foregoing, we are of the opinion that the
Judges of the county court may collect a back salary for the
1931 term, or from January 1, 1931, to January 1, 1933, subject
to the five-year statutory reriod of limitation which started
running January 1, 1931. e are further of the opinion that,
since thc members of the court were entitled to be paid monthly
as members of the board of road overseers, only two months'
salary, to-wit, January and February of the year 1951, has been
barred by the statute of liumitations.

Respectfully submitted,

Jd. B, TAYLOR,
Assistant Attorney General.

APFROVED:

JOHN #. HOFFMAN, JT.,
(Actin:) Attorney General.
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