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~ALAFY: ROAD OVERSEER: Recovery · or back salary as road 

overseer. 

Ue.r ch 10 , 1936. 

F/ 1 ED ,, 
j ' 

- ___J 

Hon. Chas . li. Hardin , 
Judge , Jefferson County Court , 
Hi llsboro , ~issouri . 

Dear Sir: 

This departDent is in receipt of your letter or 
lf.arch 4th wherein you state as follows: 

''Section 7892 , ReT . 3tatutes, L.i ssour1 1929 : 
Provided a s~lary f or Judges of County Courts 
in all counties in this stat e , with a popul a ­
tion of not less than fifty thousand nor 
mor e than two hundred thousand. 
Sec . 2092 ... tev . statutes 1..0. 1929 , provided 
a salary fo r County Judges or a county rl. th 
more than sixty thousand ~opule.tion tor the 
years 1931 end 19~2. 

bor t he 1931 term, Jefferson County ' s 
population was ~re than fifty thousand 
inhabitants , as deteruined by ~ec . 11808, 
1ev. Statutes 1929 . All other county 
officer s ere receivinb a sLlary based 
on sec . 11808. 

This section provides for counties hich now 
have or LaY have hereafter , ~oro than two 
hundred miles of macad~uizod or rock public 
roads: 

For t he 1931 term, J efferson Count y had 
a tota l ~leage o~ 998 miles of ro~~s , 
and 616 ~les ot macad~ and gravel or 
rock roads , 1..1easured by the Stat e Hi gh­
way vepartnent , and 232 miles ot macadam 
and rock roads , ~easurcd by r . I . Rei lly, 
Jeffer son Count y Hi ghway Bnr ineer. 
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County may now have or may hereafter have 
a tota l taxable wealth of more than 
twenty-five million dollars: 

During the 1931 term, Jefferson County 
had nore than twenty-f ive million dollars 
of taxable wealth, and did not contain a 
city of t be first class . 

~eetion 98?4 provided for t he a~portio~ent 
of.the County funds: 

First: A sum to care for paupers, 
~econd: A sum for the building of 

bridges and repairing of roads, and 
Third: Compensation of road overseer s . 

ciection 7892 states: iUld for the p urpose ot 
seeing t hat the roads contemplated by said 
subdivision two or Sec . 9874, are each and 
every one kept in repair and for t he purpose 
of personally viewing new road a.nd bridge 
sites which are the s ubject of petition, and 
through personal supervision of seeinl that 
all road work is done in a proper and work­
manlike manner. 

The uatter of personally seeing to the 
construction and completion of the road 
and bridge vrork was done by the County Court , 
together with the Engineer. The require­
ments of said Sec. 98?4 was co~plied with as 
t he record will show. However , being un­
aware of t he provi s ions of sec. 7892, t here 
was no record of performance as a board of 
road overseers , except t he record of having 
ordered road ond bridge work done . 

It appears , had the Court been familiar with the 
provisions ot Section 7892 , at the beginning of 
the 1931 term, it would have been entitled to 
t he s alary provided by said section. 

Therefore, I would like to have an opinion on the 
following ~uestions: 

First: What uaterial constitutes a macadam 
or rock road? 
Second: .iould al l the mileage ot the 
macud~ized or rook roads in all road 
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districts i n the county be included in 
t he ueanin& of sai d ~ection 7892, Rev. 
St atutes ~ssouri 1929, and 
Third: In view or the above wentioned 
conditions is there any reason why the 
Court ohould not collect a back salary for 
t he 1931 terw as a Board of Road Overseer s?• 

In answer to your firs t question as to vmat ~teria l 
const itut es a mac" dnr.1 or rock r oad , ~e feel t r.at same could be 
better answerea by your own County En~ineer or the St ate High­
way Depart t.ent . ::)ome suggestion 1 s foun l , however, i n the 
case o f Partridge v . Lucas , 99 Cal i f . 519, 33 Pac. 1082 , wherein 
t he court in defining the term ~cadamize" , indicates tha t the 
material for a macadam road would consist or small stones , thus : 

"The word 'macada~ize ' has a fixed and 
definite meaninL, and refers , not only 
to t he kind of oaterial to be used in 
coTering a s t r eet or road , but a l so the 
manner in which it is to be l a i d . It 
means to cover a street or road ' by the 
process introduced by Lacade.m, \7hich con­
sists or the use ot small stones or a 
uniforo size consol idated und l eveled by 
heavy rol lers.• 13 Amer . & ~ns. Eno . Law, 
P • 1194 ." 

a s to what ~aterial constitutes a rock road , t he answer 
appears to be obviousl y "rock• . ~uch teru i s defined i n the 
cuse of Okey v . _oyers , 91 N • . i . 771, thus: 

•In geology . every layer 1;hich t onus a 
portion of t he sol id crust of t he earth 
i s called rook , b ut in its popular 
acceptation the teru embraces only the 
solid por tions of the earth • • ebster 
defines it as ' a large concrete nasa 
ot stony nat erial.' l~e Standard 
Dictionary: ' Technically , a rock is 
a mixture of mineral substances 1 except 
when it is one species, in a bea or mass. 
The constituent s of rock are mineral, 
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although they may be organic i n ori£1n.' 
The ~ncyclopedia Drittanlca , Vol . X: 
' A rock may be defined as a mass of 
oaterial r~tter. composed of one or 
mor e , usually of several , kinds of 
minerals, havine Fs a rule no definite 
external form, end liable to vary con­
siderably in chemical composition.'" 

I I. 

tiectlon 7892, R. s . -o. 1929 • proviues a s follows: 

"The judges of t he county courts in all 
counties in this state which now have, 
or may hereafter have, a population of 
not l es s t han 50 , 000 nor ~ore than 
200 , 000 inhabit&.nts , t.&nd \'"hich now have , 
or :r:..ay here fter lwve, core thu~wo--­
iitind.red niles of Cie'Cdati!Zodor-rock 
Eublic roads , &nd which now h~e , or 
uay hereafter have , a tota l taxable 
wealth of over t wenty- five million dol­
l ars and not containine a city of the 
first class sha ll be and constitute a 
board of road overseers for such counties 
f or the purpose of seeing tha t the fund 
provided for by subdivision t wo of s ec­
tion 9874 shall be expended as provided 
i n said second subdivision of said sec­
tion 9874, and for the nurpose of seeing 
t hat t he roa ds contempl a ted by said sub­
division or s aid section are each and 
every one kept in good repair , and tor 
t he purpose of personally viewin~ new 
road and bridze sites which are the sub­
ject of ret "tions tor i~provoment , and 
for the purpose, through personal 
s upervision , of seein{ tha t a ll r oa d 
i mprovewents are coillpl eted in a good 
and wor~li~e wanner , and tha t all 
work of every kind done on t he county 
roads is done in a proper uorkuan11ke 
..uanner. sch raeu.ber or s ui d board shall , 
a s co~pensation , sol el y f or his services 
a s such road overseer , r eceive a sal ary 
of t welve hundred dollars per ann~ to 
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be paid by the county , monthly, in equal 
m nthly i nsta l lment s o ut or the fund 
mentioned i n s a id s ubdivision t wo or 
section 9874 . '!'be tiia.e, pl ace and 
canner of ho l di ng neetings of said board 
and the rules and regula tions for the 
pcrfor~nce of t he duties sha l l be fixed 
by said board. " 

The above section does not say that the two hundred 
miles of uacadawized or rock public roads is exclusive of t he 
mileage of t he macad~~zed or rock roads i n a l l road districts 
in· t he county , and hence we are of the opinion tha t all the 
mi l eage in t he road districts is to be included ~!thin the 
meaning of ~action 7892 , supr a . 

III. 

In asking wheth~r t here is any reason why the Court 
shoul d not collect a back s a l ary for the 1931 t erm, we a ssume 
you a re referring t o t he s alary of county judges elected at 
t he general election in 19~0 and who took office on January 1, 
1931--t>ection 2073 , .t{ . B. t:o. 1929. 

You state tha t during the 1931 term, or from January l , 
1931, to January 1 , 193~ , t he population of Jeffer son Co unty 
was more than 50 ,000 i nhabit( nts as determined by ~ection 11808, 
R. o . r o. 1929 , which provides t hat: 

tt:F·or t he purpose of determining the 
population of a ny county in t his s tate, 
as a basis for ascertaining t he sal~ry 
of any county ofr icer for any year , or 
t he waount of fees he may reta in, or 
t he amount he shall be a llowed to pay 
for deputies or assist ants, t he highest 
number of votes cast at the l ast ,previous 
gener a l election, \lhether heretofore or 
here~fter hel d i n such county , for any 
of r i ce , shall be mul tipl ied by flve , and 
t he result shall be consider ed and held 
for t he purpose aforesa id a s t he true 
popul ation of such county. " 
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.Section 11808 , supr a , was repealed by the Laws of 
~issouri , 1933 , page 369 , and a new s ection passed . However, 
saue would have no bearint since t he question would have to 
be determined by the l aw that was in effect durin~ the 19~1 
term. 

You further state that during the 1931 term the county 
had ~ore than two hundred ciles or ~cadamized or rock public 
roads, t axable wealth or ~ore than 25 , 000 ,000 , and t hat it did 
not have a city of the fir st class . This would c l early br ing 
t he court within the provisions of Section 7892 , supra , a s 
constituting the county court a boa r d of road over s eers , and 
each ~euber of t he court entitled t o a se lary of 1200 per year . 

Section 2092 , 1. . S . :.o • . 1929 , provides in part th ~..-t: 

Min all counties of this state now or 
hereafter having less than sixty thousand 
inhabitants , t he jttdge'SO'f the county 
court shall r eceive tor t heir services 
t he s um of five dollers per day for each 
day necessari l y engaged 1n hol ding court . 
In addition to t he salaries herein 
authorized to be paid to judees of the 
county court in counties having sixty 
thousand inhabit ants or !!lOre , end in 
addition to t he per d!.em herein auth6rized 
to be paid to t he judges of the county 
court i n counties havinb less t han sixty 
thousand inhabit ants , said judges shall 
r eceive five cents per mile for each 
~ile necessafily traveled in goi ng to and 
returning from t he pl ace of hol ding 
county court, provided that such Lileage 
shall be char~ed only once for each 
ret:)ular tem . " 

The above secti on was anended by the Laws or ~ssouri , 
1931, pabe 1 91, to nall cowtties of this state noll or hereafter 
having less t han seventy- five thousand inhabitants , " and t he 
ent ire Section 2092 read thus: 

"In a ll counties of this state now or 
hereL.fter h v1n..., seventy- five thousand 
inhabit ants and less t han ninety thousand 
inhabitunts , the judBes ot the county 
court sllall r eceive an annual sal a r y ot 
t wenty-five hundred dollars . ~aid salary 
to be in lieu of the pe r diew heretofore 
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allowed by law to said Judces as judges 
of the county court, ena i n lieu of the 
salary heretofore a llowed by la~ to sai d 
J udt,es ~ :rae::1bers ot the board of road 
overseers , under the pr ovis i ons of sec­
tion 7892 , rl . ~ . !'929 . in c.l l cOiinties 
or-!b1s stati:now or hereafter having 
ninety thousand inhabitants and les s than 
one hundred fifty tbousG.nd inhabitants, 
the judges of the county court shall re­
ceive en annual salary of three thousand 
dollars . Said salary to be in lieu of 
the per diem-heretofore allowed by l aw 
to said judees as judces of the county 
court , and in lieu of the salar here­
tofore a llowed KY law ~sa ud-es-
as menbers of t e bO&r~or-roa over­
seers, es -nrov!ded by sect'i0ii'"789'4:-
In a ll. counties of this state now or here­
after having one hundred fifty thousand 
inhabitant s and less than t hree hundred 
t housand inhabitants , the j udges of the 
county court shal l rece1Te an annual sal ary 
of forty- five hundred dollars . Sai~ salary 
to be in lieu or the per die~ heretofore 
allowed by l aw to s aid jud6es as judges 
of the county court , and in lieu of the 
sa lar1 heretof ore allowed tiy l aw tO said 
judt,.es ~ IJ.e.w.bers .2!:, ~ board of roud 

• overseers , un~er the provisions of sec­
tion 7a§2, H. s . 1929 , and ln lieu of a l l 
other f ees , compensation , or sal aries , 
heretofore a llowed by l &w to said judges , 
excep t the per dieu a s bllowod to said 
Judbes as meuber s ot the board of equaliza­
t ion and boaru of appeal s . I n all counties 
of this stat e no or hereafter having uore 
t han t hree hundred t housand inhabitants , 
the jud(;es of the county court shal l re­
ceiTe an annual sal ary of six thousand 
dollara. Sai d salary of six thousand 
dollars to be in lie ~ ot the per diem 
heretof ore allowed by l aw t o such judGes 
of the county court , and !a l ieu 2! the 
salary as road overseers h eretof ore al-

. l owed by l aw· to said judges, o.s provided 
in section 7897, R. 5 . 19~Q , and in lieu 
of all other fees , or sal aries , heretofore 
allowed by l aw t o said judges , except t he 
per diem a llowed t o said judees as nembers 
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or the boar d or equal ization a nd the board 
of appeal s . The sclari eG herein fixed 
for t he judees of the county court in all 
counties of t h ic state ho vinr more t han 
seventy-five thousand inhabitants shall 
be ,aid in equal monthly instal~ent s a s the 
sa lari es of othe r county off icers are paid. 
In a ll counties of this stat e now or here­
attar-having le ss-t~seventy=ftve­
thousand inha~n~the judges of the 
county court shall receive f or their s er­
vices t h e sum of five dollars per day f or 
each day Lecessarily enLaged in holding 
court . In addition to the sa l ar ies herein 
authorized to be ~id to j ud es or the 
county court in countieo having sevent y­
five thousand inhabit~nts or more , and in 
addition to the per diem herei n authorized 
to be paid to t he judges of the county 
court in counties havine les s t han seventy­
five thousand inhabitants, said JudGes 
shall receive five cents per nil e for each 
mile necessarily traveled l n eoln~ to and 
returninG f ror. the p lace of holdi ng county 
court , provided t hat such l.&ileace shall 
be char~ed only once f or each regular 
teru. " 

.le assl.l.Ille that although J'ef 40erson County 11cd r..ore 
t han fifty thousand inhabitants duri ng t he 1931 tern of the 
county court , yet at no t i me did it have a s ruany a s sixty 
thousand inhabitants . If such be the ~acts , the amendment of 
Section 2092 , supra , makine it applicable to counties of less 
t han seventy- five thousand inhabitant s would not have affected 
the court ' s sal ary tor the 1931 term. Thus e see t ha t during 
the 1931 tern , or fron January 1 , 1931 , to January 1, 1933 , 
Jeff erson County came within t he provisions of ~ections 
7892 and 2092 , supra. 

I t is to be noted t hat in counti es having certain 
populations it i s specifically stated thDt the salary is in 
lieu of ~ection 7892, R. s . .~-o . 1929 . However, s uch language 
is not used for counties under seventy- five thousand in-
habitants , and we are of the opinion that the judges or Jefferson 
County Court would ha ve been enti tled during the 1931 term to a 
salary of' ~1200 per year ~s nc-bers of the board or road overseers. 

46 c. J . , dec . 275, page 1027, cakes the following state­
ment (citing ~ny cases): 
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'The accept ance of less co~pensation 
than that established by l aw for the 
office t oes not esto, an officer froa 
subsequentl y clai minb t he legal compen­
sation_. " 

Section 862, R. s . ~o . 1929 , provides that t he f ive-
year statute ot li~tation runs on: 

"Second~ an action upon a liability 
created by a statute other than a 
penalty or for feiture . " · 

In t he cuse of ~tate ex rel • • ingtiel d v . Kansas Ci ty , 
236 s • . . (_o .) 516 , an employee who was wroncfully dischar ged 
as a civil service eupl oyee , sue a. for his salary . 'l'he court, in 
hol ding t hat his r ecovery for COll1pen: .. Hltlon. due hi m. was s ubject 
to the f ive- year stntute of li~tation , said: 

"koreover , we hol d that section 1~17, 
R. ~ . 1919, does appl y; t his bcin0 ' an 
action upon a liability created by a 
statute other t han a pene.lty or f or­
feiture ,' and t hat this case ls governed 
b y the five -year ueriod of li~tntions . " 

From t he foregoing , we are of the opinion that the 
judges of the county court may collect a back salary r or the 
1931 t erm , or fro~ January 1 , 1931 , to January 1 , 1933, subject 
t o the five - year stat utory neriod ot lio.itation ~hich started 
running January 1 , 1931. ·;e ar e further of the opinion t hat, 
since the ~cmbors of the court were entitled to be paid monthly 
as members or the board of r oad overseers, only t wo months ' 
salary , to- wit, January und ..l!ebrua.ry or the year 19~1, has been 
barred by t he statute ot limit a tions . 

APl"ROViiD : 

J OHN 1/. HOFFMAN , Jr., 
(Actine:) Attorney General . 

MW : HR 

Respectful l y submitted, 

l . E. TaYLOR , 
Assistant ~ttorney General . 


