
I NSURANCE Recipr ocal contr acts in insur ance may be is::~ucd 
that are non- assessable . 

July 31, 1936 

Honorable lr. • GraTe a 
Proaeouting Attornq 
J ackaon Coun't7 
Kansas City, Kia.:>wi 

Dear Sira 

Thi s department ia in recei pt of your letter or July 2S re­
questing an opinion fran t his department •• followsa 

"Conaolidated Underwriters of x~aaa 
City, Yiasouri , ia a reciprocal exchange 
organi&ed and existing 'Iinder the lawa o~ 
the State of llissotr 1. I t haa been in 
enatence for ~ yeara md at the 
present time baa a .urplua an hand OTer 
all legal ltabilitiea of substantial~ 
$1,116,210.00. The attorne,y-in•faot in 
oharge of the ma.n.agaunt for .uoh exohmge 
ia T. H. U&atin & Compaey, through whan 
subscribers thereat exchange indemnity 
ccntracts. This exchange of indalmity 
contracts ia authorized b,r ponr of at­
tor.ney executed b,y each subscriber (oopy 
of -.hioh ia ~ereto attache~ By rlrtue 
ot such pa.er of attorney end up(ll recom­
mendation of the attorney-in-fact, ad­
ditional aubaoribers are admitted tram 
time to time to thia exchange. (Copy 
of contract '-a sued by attorn-r-in-taot to 
aaid subaoribera is hereto attached.) 

In the light of the foregoing, will you 
please adviae ma whether in your opinion 
the power of attorney and policy, aupra. 
conatitute a non -asse ssable insurance 
contract. and whether aubaoribera at the 
foregoing exohange may legall.7 exchange 
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non-asseeaable policies or in4emait,r can­
tract•• upon whioh contract• of indami ty 
by virtue of the foregoing no l1abilit7 
is attached to wch subscriber• tor the 
pqment of an aaMseent upon the happen­
ing of contillgenoies in the fUture. " 

Article XI. Chapter 3? R. S. :t!o. 1929 contain• the 
at&tutory law of JJissouri governing thie torm of in.urance and 
Section 6966 thereof expreaeq authorising indi nduala. partner­
ehipa and corporations of thia .tate to exchange reciprocal or 
inter•inwranoe oontraota with eaoh other or with individuals. 
partnerahipa end corporations of other atates and oountrie •• 

Seotion 6971 R. s. Ko. 1929 provide• for the required 
reHne• of the nature and 11111ount of guarant.e .tan de and 1 t also 
provide• for 1\mde depoei ted to make up any deficiency. If there 
be e:J:I¥ prohibition againat the exchanging of reo1prooal and inter­
ineuranoe coutraots. upon wh i ch ccmtraote no liability ie attached 
to t he eubscribers f or the payment of an aaeesaent upon the hap­
pen ing of contingenoiea in t he future, it is by reason of the fol­
lowing proviaian in Section 6971 supraa 

" • • • If at any time the •ount e on hand 
are leee than the foregoing requiremente, 
the subscriber• or their attorne;r for tl»m 
ehall make up the defioienoy. • • • " 

How-ver • the Supreme Court ot Indiana in the caae of 
Automobile Underwriters Incorporated v. Wyaong, 1M N. E. 78S, 
hae recently paesed on a question eubat&ntialq aim.ilar to that 
here involved and has conatrued that aection of the I ndiana law 
eub..tentialq the eame as the provision heretofore referred to 
in Section 59?1. That section ot the Indiana law reade •• fol-
10W'8a 

"If at aey time the aeeete eo held in cash 
or suoh aeouritiea shall be less than re­
quired abo"n or be lese than $25,000 the 
subscribers or their attorney for them 
shall JD&k4J up the deficiency within thirty 
daya after notice tram the Auditor of State 
to do eo." 
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!he oourt in holding that th1a aection of the Indiana 
law did not require the deficienq to be li'.A~ up by aaeeasment 
but that the failure to keep up the standard of aolTeJ107 tumish­
ed ground tor the revocation of the right to continue businesa 
a aida 

"The law authorizes the org~zation of 
reciprocal insurance aasoo1at1ons of this 
kind. ThoH who join the &ltaooiation. do 
so Toluntarlly and alao Tolunt.rily 8Ub­
aor1be to all of the ocmditiona md limi­
tation•• l'ihile the plan of association 
of mellllbere 1n a recip.- ooal ueooiation ia 
ditferent tram that of en ordinary corpor­
ation. yet the idea of lim1 ted. personal 
reaponeibility i s practical~ the same. 
The members or stock holders of a corpor­
ation l~t their personal liability in 
the business conducted to the amount of 
the face n.lue of their atoolc. while til. 
member a of a reciprocal uaooiation limit 
their persoll&l liability by an ageement 
between t hanselTes. The degree of limita­
tion -..:y vary. It nay be fixed at one an­
nual premiua or depoeit. or it 'llllq be one 
additional annual deposit. or it may be 
unl1mi ted. The statute !1Tes the attornq 
1n fact author! ty to insert in arJ7 form of 
policy ~ provision or condition not in­
conaiatent 1li. th nor in oonf'liot with the 
las ot the State of Indiana. !his author­
ise a a limitation clause as to peraonal 
liabiUt,' and aa a etook holder in a corpor­
ation 1a not liabJ. · pe raanalq beyond the 
face T&lue of this stock. unlee 1 in caeee 
where the statute 8pecif1calq fixes an 
additional .took holders liability. eo a 
JMmber of a reciprooal aasooiation is not 
liable beycmd the tenu r4 the poliq ia­
aued by hie uaooiation tmleaa the statute 
fixos an additional liability. The que•­
tion then arises • does the statute contem­
plate any personal liability beyond that 
f ixed by the tenu of the policy issued? 
TM only provision of the atatute that de­
fendant claima to fix such liability ia 
fO\Dld in Section 6 and read.a as t oliowsa 



Honorable ~'1. w. Grave• 

' It at any time the assets so held in cash 
or such securities shall be less th*ll re­
quired above or be leas than t.nty•five 
thouaand dollars. the aubaoribera ar their 
attorney tor them ahall make up the det'i• 
caney w.t t hin thirty days &t'ter notioe flte& 

the Auditor of State t o do so. • This lan­
guage certainly does not impose an assess­
ment upon the member a who by authority o£ 
the statute have contracted betw.en then­
sel-ns that no assessment ahall be maa 
after thlt initial PS¥Dlent 01! premium on the 
policy has been paid. It does require, 
however. that a certain standard of aolvenq 
shall be maintained by the aubseri bers or 
their attorney. A failure to do thia ~ 
result in a forfeiture of the right to do 
buaineaa. The atatute then does not exa.ot 
arbitrarily an assosSlll811t but gives the 
a l ternative of a refusal. suspension or 
revocation of a a.rtitioate of a.uthority 
or license to do business. Under this 
statute, it an aa•essme:nt ia required. 
who would be uses sed? The statute saya 
the 111.1baoribera or their attorney shall 
make up the deficiency • One would be just 
as liable to be assessed as the other. If 
both are to be as~~eaaea. upon 'flhat baaie? 
What part ia to be asaeaMd to the attonwy 
and 11hat part to the subscriber? Are the 
aubsoribers to be assessed &like? Are the 
responsible subscribers liable for the pro 
rata share of the irTe~ponaible subsoribere? 
Can the attorney in faot assess the sub­
scribers for the deticien~ that the statute 
se.ya he i s also r equi red t o maintain or visa 
versa? Other .suggestions oould be made that 
would alnloat make it oonolu•ive that the 
Legislature did not intend to m d is not r .. 
quiring that. the de£ic ienoy shall be made up 
by as .. sllll*lt, rut that the alternative tar 
failure to keep up the standard of aolven417 
as required ia . to revoke the right to con­
tinue busineaa. This oonstruotion gi vea 
harmon;y and praotioabili ~ to the l'lhole 
statute. 
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"• * * It the policy issued is non-asseuable 
by the terms and conditiana o£ the policy 
itself. the plaintiff qy issuing the policy 
as non- asaeuable is not repres.nting it to 
be qthing different tram what the JUID.bera 
or tho aaaooiation have dir•oted it to be 
and from -Mlat the statute permit• to be dam • 
The members contract that in issuing the 
policy t heir attorney do n ot make them 
joint l y l iabl e with ony other subscr iber 
but bind them for not m.ore than their pro 
rata share on any one contract, the maxi-
mmn liability to be limited to the premium 
deposit or application tee provided for 1n 
the policy. The attorney in fact is not 
authorized to contract or incur obligations 
unlitrl.ted in &II¥ r.speot but all the liabil­
ity he m.ay incur has the limit fixed at the 
amount of' premium the mem.'bers pay for hia 
poliey and every one dealing w1 th t.'le at to~ 
in f'aot is botm.d to know of' that limi. tati on. 
Third party oredi tors are not innocent ored1 t ­
or a if' they cODtract with the ,attorney in 
fact beyond hie authority w bind. The . 
policy holders or members of the aasooi.ati<.11 
are not in the assooiation for pro£1t but gor 
reoiprocal proteotian among them.aelve• . It 
ia not a c ommercial venture with them nor 
cnn we asSUI!I8 that it is their purpose to 
obte.in. safety insura.noe to the exte.nt ot 
risking individually a ll t hey e.re worth to 
attain auoh an end but rather their purpose 
ia to obtain insurance at a minimum coat 
upon the standard of' solvency fixed by the 
Legislature. 

• • • * • • * • * 
"Any st r anger dealing 1dth a reciprocal in­
surance association must know that he is not 
dealing with m ordinary agent merely aot~ 
within apparent author1 ty in binding hi a 
principal while in f'e.ot acting beycnd tbe 
scope of hie authority as between him and 
his prinoipal. but that he is dealing with 
an attorne7 in fact with written authority 
l imiting hia powers. beycnd whioh Umitaticm 
he cannot bind. 
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• • • * • • • • • * • 
"Unless these aubaoribera have the right to 
limit their liability in any way they choose. 
they osnnot limit it to their pro rata share 
Oil' equitable portion ~ any ldas and 11' they 
can limit it at all, they oan limit it in 
IUJ¥ degree by terms that they may mutually 
agree upon. They have li:ni ted their lia bi 11 ty 
by &greeJ:lent among t hemselTea in ef'feot that 
no uae sament llhlll be made against them fer 
e.:rq purpose. l!enoe the policy is non-aas.eaa• 
ablee" 

CONCLUSICil 

In view of the above we are o£ the opinion tho.t 1nd1 vicbala. 
parto.rahipa and corporations of this state are authori~ed to exchange 
reoiprooal and inter- insurance oont~acts llith each other ar with in­
dividuals. partnerships and oorporat iOll.S or other statee and coun­
triea. and that said cont raota "JAa.'¥ legally provide thst; no liabil-
ity shall extend to said subaor1bers beyond that apeoifioalq pro­
vid&d in the cont ract . I n other words i f thB provisiC~"m of Article 
11. Chapter 37 ~-· s. !o. 1929 are tully cwpliod m. th, sub1oribera 
ma.:y definitely l.ii!lit their liability by their contracts of insu.r­
anoe, and it it is so provided in said oontraota • policiea 'flt&7 be 
issued which are non-as .. saable. Aa W-&6 said by the Supr-.e Court 
of Indima, if the subsorlbera can limit their liability at all• 
they can limit it in any manner upon which they~ nutut.l~ au-. 
If by agrees~Wmt they lil:rl.t their liability to the exter.t that it 
ia pro-dded that no &BPssment shall be made acainat them for UJ3 
purpoae,the policy ia non-assessable . 

APPROVED a 

ROY JloKiftRICI 
Attomq General 

.nmaSl'l 

Respeottu.lly subni tted.. 

JOHN 1¥ . HOF.l<"UAN • Jr. 
Assistant Attorne7 General 


