INSURANCE =~ Reoclprocal contracts in insurance may be issued
that are non-assessables

.

July 31, 1936

Honorable W. W. Graves
Prosecuting Attorney
Jackson County

Kansas City, Missmour

Dear Bir:

This department is in receipt of your letter of July 23 re-
questing an opinion fram this department as follows:

"Consolidated Underwriters of Keansas
City, Missouri, is a reciprocal exchange
organiged and existing inder the laws of
the State of lissow is It has been in
existence for many years and at the
present time has a surplus on hand over
all legal liabilities of substantially
$1,1156,210,00. The attorney-in-fact in
charge of the mansgement for such exchenge
is 7, H, Mastin & Compeny, through wham
subscribers thereat exchange indemmity
contracts. This exchange of indemnity
contracts is authorized by power of at-
torney executed by each subsoriber (oopy
of which is hereto attached) By virtue
of such power of attorney end upon recom-
mendation of the attormey-in-fact, ad-
ditional subseribers are admitted from
time to time to this exchange. (Copy

of contract issued by attorney-in-fact te
said subseribers is hereto attached.)

In the light of the foregeing, will you
please advise me whether in your opinion
the power of attorney end poliecy, supra,
constitute a non-assessable insurance
contrect, and whether subscribers at the
foregoing exchange may legally exchange
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non-assessable policies or indemnity econ-
tracts, upon which contracts of indemmity
by virtue of the foregoing no liability
is attached to such subscribers for the
payment of an assessment upon the happen=
ing of contingencies in the future,”

Article XI, Chapter 37 R. S. Mo. 1929 contains the
statutory law of Missouri goverming this form of insursnce and
Seotion 5966 thereof expressly euthoriszing individuals, partner-
ships and corporations of this state to exchange reciprocel or
inter-insurance contracts with each other or with individuals,
partnerships and corporations of other states and countriss.

Seetion 5971 R, S. Moe. 1929 provides for the required
reserves of the nature and emount of guarantee funds and it also
provides for funds deposited to make up any deficiency. If there
be any prohibition against the exchanging of reeciprocal and inter-
insurance contracts, upon which contreets no liability is attached
to the subscribers for the payment of en assessment upon the hap=
pening of contingencies in the future, it is by reascn of the fol=-
lowing provision in Seotion 65971 supra:

"% % » If at any time the smounts omn hand
are less then the foregoing requirements,
the subsoribers or their attornsy for them
shall meke up the deficiency, * * = "

However, the Supreme Court of Indiana in the case of
Automobile Underwriters Incorporated v. Wysong, 184 N, E. 783,
has recently passed on & question substantially similer to that
here involved and has construed that section of the Indiana law
substantially the same as the provisiom heretofore referred to
in Seetion 5971. That seotion of the Indiana law reads as fol-
lowss

"If at any time the assets so held in cash
or such securities shall be less thean re-
quired ebove or be less than §25,000 the
subsoribers or their attorney for them
shall make up the deficiency within thirty
days after notice from the Auditor of State
to do s0."
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The court in holding that this section of the Indiana
law did not require the deficiency to be made up by assessment
but thet the feilure to keep up the standard of solvency furnishe
ed ground for the revocation of the right to contimue business
said;

"The law authorizes the organization of
reciprocal insurance associations of this
kinds Those who join the association, do
so voluntarily and also veoluntarily sub-
seribe to all of the conditions nd limi-
tations. While the plen of association
of members in a reciprocal association is
different from thet of en ordinary corpor-
ation, yet the idea of limited personal
responsibility is practically the same.
The members or stock holders of a corpor-
ation limit their personal liability in
the business conducted to the amount of
the face value of their stock, while the
members of a reciprocal association limit
their personal liability by an agreement
between theauselves. The degree of limita-
tion may vary. It may be fixed at one an-
mel premium or deposit, or it mey be one
additional anruel deposit, or it may be
unlimited. The statute gives the attorney
in feet authority to insert in any form of
policy any provision or eondition not ine
consistent with nor in confliet with the
laws of the State of Indiamne. This suthor=-
izes a limitation clause as to personal
liability and as & stock holder in a corpor-
ation is not liable personally beyond the
face value of this stock, unless in cases
where the statute speecifically fixes am
additional stock holders liability, so a
member of & reciprocel association is not
liable beyond the terms of the policy is-
sued by his association unless the stetute
fixes an additional liebility. The gques~-
tion then arises, does the statute contem-
plate any perscnal liability beyond that
fixed by the terms of the pollicy issued?
The only provision of the statute that de-
fendant claims to fix such liability is
found in Section 6 and reads as follows:
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*If at eny time the assets so held in cash
or such securities shall be less then re-
quired above or be less than twenty-five
thousend dollars, the subscribers or their
attorney for them shall make up the defi-
ciency within thirty days after notice from
the Auditor of State to do so.' This lan-
guage certainly does not impose en mssess~
ment upon the members who by authority of
the statute have contracted between them-
selves thet no essessment shall be mede
after the initial payment or premium on the
policy has been paid., It does require,
however, that e certsin standerd of solvenecy
shall be maintained by the subseribers or
their attorney. A fuilure to do this may
result in a forfeiture of the right to do
businesss The statute then does not exact
arbitrarily an assessment but gives the
alternative of a refusal, suspension or
revocation of a certificate of authority

or license to do businesse Under this
statute, if an essessment is required,

who would be assessed? The stabute says
the subsoribers or their attorney shall
malke up the deficiency, O(ne would be just
es liable to be assessed as the other. If
both are to be assessed, upon vhet basis?
What part is to be assessed to the attorney
and what part to the subscriber? Are the
subseribers to be assessed alike? Are the
responsible subseribers lisble for the pro
rata share of the irresponsible subseribers?
Can the attorney in faect assess the sub-
scribers for the deficiency that the statute
seys he is also reguired to maintein or visas
versa? Other suggestions could be made that
would almnost meke it conclusive that the
Legislature did not intend to md is not re-
quiring that the deficiency shall be made up
by assessment, but that the alternative for
feilure to keep up the standard of solveney
es required is to revoke the right to cone
tinue business. This construetion gives
harmony and practicability to the whole
stetute.
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"s % % If the poliey issued is non-assessable
by the terms and conditions of the poliecy
itself, the plaintiff by issuing the poliey
as non-assessable is not representing it to
be anything different from whet the members
of the assosciaticn have directed it to be
and from what the statute permits to be doms .
The members contract thet in issuing the
policy their attorney do net make them
Jjointly liable with my other subscriber

but bind them for not more than their preo
rata share on any one contract, the mexi-
mun liability to be limited to the premium
deposit or epplication fee provided for in
the policy. The attorney in fact is not
suthorized to contreact or incur obligatioms
unlinited in any respeet but all the liabile
ity he nmay incur has the limit fixed at the
emount of premium the members pay for his
policy end every one dealing with the attorney
in fact is bound to know of that limitation,
Third perty ereditors are not imnocent eredit-
ors if they contract with the attorney in
fact beyond his authority to binde The
pelicy holders or members of the assosiatim
are not in the association for profit but for
regciprocal protection among themselves, It
is not & commereial venture with them nor
con we assume that it is thelir purpose to
obtain safety insuranee to the extent of
risking individuaslly all they ere warth to
attain such an end but rather their purpose
is to obtain insurance at & minimm cost
upon the standerd of solvency fixed by the
Legilllkur..

& ¥ % % Kk Kk K ok

"iny stranger dealing with a reciprocal ine
surance association must kmow that he is not
dealing with an ordinary agent merely ecting
within spperent authority in binding his
prineipel while in fect acting beyond the
scope of his suthority as between him and
his principal, but thet he is dealing with
an attormey in faet with writtem authority
limiting his powers, beyond which limitation
he cannot bind.
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"Unless these subscribers have the right to
limit their liability in any way they choose,
they cennot limit it to their pro rata share
or equitable portion of eny loss and if they
can limit it at all, they ocan limit it in

any degree by terms that they mey mutually
agree upone They have limited their liability
by egreement among themselves in effect that
no assessment shall be made against them far

eny purpose., Hemce the poliey is non-essess-
sble."

CONCLUSION

In view of the above we are of the opinion that individuals,
partnerships and corporations of this state are authorized to exchange

reciproeal and inter-insurance contracts with each other or with ine
dividuals, partnerships and corporations of other states and coun-
tries, and that sald contrects may legally provide thet no liabil-
ity shall extend to sald subseribers beyond thet specifiocally pro=-
vided in the comtrect. In other words if the provisiansof Article
11, Chapter 37 li. C. /ioe 1929 are fully complied with, subseribers
may definitely limit their liability by their contracts of insur-
ance, and if it is so provided in said contracts, policies may be
issued which are non-assessables As was said by the Supreme Court
of Indiena, if the subseribers can limit their liebility at ell,
they can limit it in any manner upon which they may mutuelly agree.
If by agreement they limit their liability to the extent thet it
is provided that no assessuent shall be made against them for any
purpose, the policy is nomn-assessable.

Respeetfully submitbed,

JOHN W. HOFIMAN, Jre
Assistant Attorney General

APPROVED;

Attorney General

JWH: SW



