TAXATION: Who entitled to surplus recelved from tex sale.

W

Jammary 29, 1936.

Honorable J. W. Guerrant
Collector of Callaway County
Fulton, Micssouri

Dear Sir:

Acknowledgment 1s made of your requeet for an oninion

of this office on the following matter:

"1, Where land is sold for taxes and

redeemed by cne of the heirs,

who gets

the overplus, the one that redeel- or

the heirs?

2. Where lgnd is sold for taxes with
a mortg ei who gets the overplus, the
o

one who
whose name is in 1t?

ds the mortgage or the one

Se When land 1s sold for taxes gnd
no one claimes the overplus what becomes
of 1t; 1is the purchaser entitled %o

1e2¢

We shall deal with your questions in the order in

which they are asked.
p

OWNER IS ENTITLED TO

SURPLUS OF TAX SALE IF
PROPERTY IS CLEAR,

S~etion 9953¢, page 433, Laws of Miesourl 1933, pro-

vides in pert as follows:
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“Where such sale is made e pur-
chaser of such sale shall 1mmed1ately
pay the amount of his bid to the
collector, who shall pay the surplus

if any, to the person entitled ere%o-
*****l

Section 9959, page 428, Laws of Missouri 1933, provides
in part as follows:

"When real estate has been gold for
taxes or other debt by the sheriff or
collector of any county within the
state of Missouri, and the same sells
for a greater amount than the debt or
taxes and all costs 1n the case, and
the owner or owners, agent or agents
cannot be found, it shall be the duty
of the sheriff or collector of the
county, when such sale has been or may
hereafter be made, to make a written
statement describing each parcel or
tract of land sold by him for a greater
amount than the debt or taxes and all
costs in the case, and for which no
owner or owners, agent or agents can
be found,® # # &¥

While Section 9953¢ does not specifically name the
person to whom the surplus shell be paild, it describes such
pergon as"the person entitled thereto" and from the provisions
of Scction 9969 1t is quits apparent that "the person entitled
thereto" is, in the usual case, "the owner or owners, agent
or agents", refsrring of course to the agent of the owner. This
construction ie consistent with the general rule as lgld down
in 61 Corpus Juris, 1213, Section 1641, Here 1t 1s stated:

"As a general rule the surplus remain-

ing after =ale of »roperty and the payment
of the taxes, interest and costs, belongs
to the owner of the property at the

time of the sale, subjJect to such olaims
as may be allowed to mortgagees and
lienees, and will be paid over to him
provided he applles for 1t within the
proper time."
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By the generszsl rule and by any rule of Justice and
fairness the person owning the proverty at the time of the =ale
is entitled to any overplus which may be big for the certificate
of purchase. This 1s certainly equitscble in view of the fset
thet 1t will be the owmer who will have to redeem the property
from the csale by paying the full amount of the certificate of
gurchane, which amount will include any surplus or overplus,

hue we see that the question as to who is entitled to the
surplus 1g not to be determined by the fact as to who redeems
the property. If several helrs were the owners of the property
at the time of the sale the overplus should be pald $to them

in proportion to their respcotive interests and the fact that
one of them may have redeemed the property has no bearing upon
the cuestion as to who is entitled to the overplus. That
qga:ﬁion ia determined by the ownership of the land a2t the time
o e sale,

CONCLUSION,

It 1is therefore the opinion of this office that in the
event clear property ics sold for taxes, the owner thereof or
the heirs of such ovners are entitled %o any overplus recelved
from such sale in proportion to their interests.

II.

WHERE MORTGAGED LAND I8
SOLD FOR TAXES MORTGAGES
S ENTITLED TO OVERPLUS

On the 5th day of Agril 1935, this office rendered an
official opinion to Joseph T. Tate, Prosecuting Attorney of
Gasconade County, in which the following conelusion was reached:

"In conclusion, 1t is our opinion that
where a surplus exists after the sale

of real estate for taxes, such surplus
should be paid to the owner of the
property, if only one person has any
interest therein; fthat 1f the collector
is satisfied that there is a valid
recorded unsatisfied mortgege agalinst
the proverty, payment to the extent of
the then mortgage debt could be made %o
the mortgagee and should not be pald to
the mortgagor, and that if there 1s any
doubt about the person to whom payment
should be made, the safest procedure for
the collector would be to turn the money
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into the county treasury under R. S,
Misgouri 1929, Seection 9959, as amended
by Laws of 1933, peg= 425, 4,8 leaving
proof of ownership to be mada to the
county court under that section."

This conclusion 1s in accord with the general rule
hereinbefore referred to. We herewlth enclose to you a copy
of this opninion for examination, and will not go further into
this question as that ruling disposeg of your problem,

I1I.

PURCHASER AT TAX SALE NOT
ENTITLED TO OVERPLUS

ALTHOUGH LAND UNREDEEMED,

Seetion 9963c, page 433, Laws of Missouri 1933, in
addition to the part thereof heretofore quoted, provides that
if the county collector has any doubt as to who ig entitled to
the surplus or if any dispute erises as to who is entitled to
such surplus, the same shall be paid into the county treasury
to be held for the use and benefit of the person entitled
thereto., However, Section 9959, page 428, lLawe of Missouri
19233, appears to specifically enswer your question, This
section provides:

#*When real estate has been sold for
taxes or other debt by the sheriff or
collector of any county within the state
of Missouri, and the same sells for a
greater amount than the debt or taxes
and a2ll costs in the case, and the owvmer
or owners, agent or agents cennot be
found, 1t shell be the duty of the
sheriff or collector of the county, when
such sale has been or may hereafter be made,
to meke 2 written statement describing
each parcel or trget of land sold by
him for a greater amount than the debt
or taxes and all costs in the case, and
for which no owner or nwaees, agent or
agents can be found, together with the
amount of surplus money in each case,
vhich statement shall be subscribed and
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sworn to by the sheriff or collector
making the same efore some officer
competent to adminiester oaths within

thies state, and then presented to the
county court of the county where such

sale has been or msy hereafter be made;
and on the approval of the statement

by the court, the sheriff or collector
making the same shall pay the gaid surplus
money into the county treasury, tske the
receint in duplicate of eszid treasurer for
sald overplus of money and retain one of
the sald duplicate receipts himself and
file the other with the county court, and
thereupon the court shall charge =ald
treasurer with sald amount. Anhd sald
treasured shall plzce such moneys to the
eredit of the school fund of the county, to
be held in trust for the torm of twenty
years for the owner or owners or their
legal representatives. And a2t the end

of twenty years, 1f such fund shall not be
called for, then it shall become a2 permanent
school funﬁ of the ecounty. County courts
ghall compel owners or agents tc make
satlsfactory proof of their claims before
receiving their money: Provided, that no
county shall pay interest to the claimant
of any such fund." ;

There cannot be any doubt as to the procedure you should
follow in case no claim is made by the cwner to the surplus
which may exiet from any tax sale. You sgshould make the report
or statement provided for andpay the money to the county treasurer.
The money 1s then placed to the credit of the school fund of
the county and if no proper clalm 1s made at the end of twenty
years it becomee a part of the permanent school fund. The
County Court, of course, has Jurlsdicticn over the fund and can
pay the same to the owner upon satizfactory proof being made

therefor.
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CONCLUSION,

It 1s therefore the opinion of this office thsat in
the event the owner or the agent thereof does not claim the
surplue existing from any given tax sale, the collector should
mgke the statement provided for in Section 9969 page 428, Laws
of Missourl 1933, and after such statement hge ﬁeen approved by
the County Gourt pay such surplus to the county treasurer,
taking receipt 1n duplicate therefor, and that such surplus
gshould then be placed to the credit of the school fund of the
county to be held in trust for the beneflt of the person entitled
thereto for a term of twenty years, after which it becomes a
pert of the permanent school fund,

Respeetfylly submitted,

ARRY G. WALTNIR, Jr.,
Assistant Attorney General

APPROVED:

JUHN W. HOFIMAN, Jr.,
(Acting) Attorney General

HGWs il
Enclosure.




