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OFFICERS - Term of off i ce of municipa l officers shall date 
from the election, and t heir salaries canno t be 

c I'fi....:.S increased during the term for which they Vlere elected . 

April 23·~ 1936 . 

---, 
F I L; . J 

Honorable A. Glenwood Gilliland 
• t ':orney at Ltlw 

j 3 
C·:!Ilcron, Missouri 

Dear Sir: 

This will acknowledge receip t of your reques t for 
an opinion, which rends as follows: 

"We have a situation arising in our City ar~ 
fairs upon which we need a legal op inion. 
Certain of the City officials are not sa t is­
fied with local opinione from mornbers of the 
bar . Uay I rela te the f acts and cite statutes 
concerned? 

"OUr City election wa s held on Anril 7, 1936, 
at which t~e the usual city officers wero 
elected a s becoming to a Third Cl ass City . 
About midnight of the nibht befor e , the 
City Council w~ s in regul ar session. They 
passed a new and r roper ordinance which set 
the f!ayor ' s yearly comt:ensn tion at : 300. 00., 
tho City Attorney ' s compensation at ' 200. 00 
and fees, etc . In the pnst several years ~ 
the City Attor ney has received ~300.00 per 
year . Thus, the sum of vlOO. OO was deducted 
from the City i. t tornoy 1 s com, ensation. 

nIt is our cue t om for tho old '-'ouncil t o meet 
again before t he new council takes office . 
At this l as t meeting of the ol e council, and 
before the new Mayor, new Ci ty ttorney , and 
new council r.tembor s b nd b een sworn in, an or­
dina nce was preser ted ~ut t ing the City f. t­
torney ' s com~enso tion back t~ the re ~lar 
0300. 00 . The ~ yor brought up the i dea that 
sinco tho new City Attorney was e l ected, al ­
though not yot qualified by being sworn into 
o£~1ee , hiB sa lar~ could not be r a ised. 
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"Under Ar ticle 14, Sec tion 8 of the Missouri 
Constitution, the compensation of a municipal 
off icer cannot be increased during his term 
of office . Then, the whole question boils 
down to this: ~en does a newl y elected of­
ficer ' s t erm begin? F'rom the date of his 
e l ec t ion, or from the date upon Which he 
qualif ies? If upon the l atter , could our 
City l·. ttorney ' s salary be changed any time 
up to the time when he issrorn into office . 
The s t a tutes , ~ ection 6723, provide tha t the 
officers shall be e l ected for two year s , and 
until their successors are dul y e l e cted and 
qualif ied . 

"The new council has now t aken office , but the 
Ci ty Attorney has refused t o be sworn in until 
they ascertnin whether or not the council can 
r Piso hls s qlnry t c the f or mer amount of ~ 3oo . oo 
per ~es~ . The ~ yor and ~ouncil ar o willing to 
do it, if it Cal lega l l y bo done . The old 
C1 ty ~·~ t torney i s th erefore hol ding over, until 
his successor qualifies . 

"Under these f acts , will your office be so k ind 
a s to r ender an ooi nion as to what the City 
Council can do in this case . Can they pa s s 
an ordinance l eaving all other sa l crie s at 
the sum they are now fixed on , and include in 
there a provi sion sett ing the City ~ ttornoy ' s 
sa lary a t ~300 . 00, in place of the now pro­
vided sum of 1200 . 00? Please bear i n mind , 
that the newl y elected City At torney hag no t 
yet taken the oath of office or entered upon 
his duties . 

"I r ealize that your office is like l y extr emely 
busy a t this time , but I shall a -pr eciate, on 
behalf of the I.~ayor and City Council of Cameron, 
Missouri , your every effort to render an im­
mediate opinion on this question. The nex t 
rer,ul ar meeting of the City Council is to be 
held on May 4 , 1936 . If I can hs.ve your opinion 
befor e that date , I s hall certainly appreciate it. 

"I have taken the t'Os i t ion thst a oerson elec ted 
t o an off i ce is not an officer until he is sworn 
int o office, and thn t his s alary can be increased 
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any t i me before be takes his oath. Others 
have contended thot his t erm of office be ~ins 
from the time he i s elected , and that ofter 
that date (April 7 th in this case) his salary 
cannot be increased. " 

s ec t ion 6721, of R. ~ . Mo . 1929 ~ r elating to 
election of municipal officers of a city of the thir d c l a s s , 
-o rovides: 

"L general election for the elective officers 
of onch city of the third class shall be hel d 
on the first Tuesday i n April * * and every 
two years thereafter . ·;} ·::- " 

/l. nd fur ther 1n part : 

u ~"~- ·::· : .ny city organizing under the nrovisions 
of this artlcle may e l ec t a mayor and such 
o ther officera as may be necess&ry to carr y 
this article into effec t , who shall hold of­
fice until the second ~esd~y i n h-r ll there­
oftcP , nnd until t he:r suc cessors are ele cted 
and qualified . " 

Section 6723 ot R. : . I.Io . 1929, rel ating to tm 
t erms of office for elective officers of a city of the t hird 
class , nrovides as follows: 

"The following of f icers shall be elec ted by 
the qualified voters of the ei ty 1 and shal l 
hold the ir offices for two years , and until 
their successors are dul y elec ted and quali­
fied , to - wit: A Uayor , ll"'..arshal , a t tor ney , 
police judge , assessor , collector and treasurer . 
The attorney shall be a p erson lear ned in the 
l aw . " 

You will note that the above section of the statute 
does not s pecifica lly set forth tn e t erm of office , i . e ., the 
t1me that the te~ shall con~ence or end , excep t t o soy t ha t 
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the off icers shall hol d their offices for two years - and 
until their successors are dul y elected and qua lified. 
Inasmuch as Section 6721, supr a , provides that the elec­
tion of of ficers of each city of the third clas s are t o 
be held on t he first Tuesday in April and every two years 
thereafter , we construe this to mean that the statutory 
Deriod of t he term co~ences from the date of the elec­
t i on . In this connection, we find that the genera l rule 
i s stoted in 46 Cer pus Juris, a t page 966 : 

" -:.~:- where no time i s fixed by the cons ti tu tion 
o~ s t ntute the term begins, in the case of 
elec tive offices , on the day of elec t ion, ** ff 

In the case of People, by Fleming, Attorney Gener al 
ex rel . Quereau vs . Bamrock, 222 r oc . l . o. S92, the 3ur~eme 
Court of Colorado said: 

"It is obvious tha t , Wher e an elec t ion is 
necessary, a term wil l not begin until after 
an e lection is held . " 

In the case of People ex r el . Hol dom vs . Sweitzer -
117 N. ~ ., l.c. 628 , the Supreme Cour t ot Illinois , in passing 
upon t he question a s to when the terms of office of circuit 
judges in tbBt P"rtiBular s tate begnn and ended , sa i d : 

"The t erm of office as fixed by l aw i s some­
t imes used interchangeably with the term or 
t ime of occupancy of the incumbent of such 
office , but it must be d i stinctly borne 1n 
mind , that the term of off ice as fixed by l aw 
is entirely different from the period of time 
such office is hel d by the incumbent thereof , 
sometimes r ef erred to as tne ter m. The 
general rule seems to be t hat the term of 
office, when not fixed as t o the date of 
its beginning and ending by a ConBtitution 
or s tatut e , bebins in the case of elective 
offices on the date of election. " 

A person having been dul y elected t o a pa rticular 
office by the people has thus der ived his title t o the of-
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flee from the peopl e , but desp ite his or her having a cquired 
the title t o the office by reason of election, the statute 
imposes on tho p erson so elected an obligation thet such 
person be qualif ied. In this respec t , under the ~re­
visions of Gection 6744 of n. s. Mo . 1929 , tho provision 
is mude thet every off i cer of the city, before entering 
upon the duties of his office, shall take and subscr i be 
to 1n o~th or affirmation before some court of record in 
the county or justice of peace 1n the township or the ei ty 
clerk or pollee judge , that he uossesses all the quali­
ficD ~ ions ~r escribed for his office by l aw . 

In the ins tm t inquiry, the c1 ty attorney, under 
the :rov1s1ons of 5ee tion 6723 , supra , shall be a person 
le~rned in tho law. Under Section 6744 , supra , it is fur­
ther ~rovided thnt if &ny pers on electod or an~ointed to 
ony office shall f~ il to t nke and subscribe t o such oath 
or affirm~tion , his office shall be de emed vacant. 

Article XIV , ec ion G of the Cons~itution of 
His s ouri r rovides: 

"The compensation or fees of no ~tate , county 
or municipal officer shall be increased during 
his term of office ; nor shall the term of any 
office be extended for a longer )eriod than 
that for which such officer was elected or ap­
pointed," 

In the case of Polk vs . ut • Louis , 250 ~o ., l. c . 
134, the Supreme Court, in discuss i ng the object of the 
above quoted part of the Constitution , s a id: 

\ 
"The object of section a, article 14 , of the 
Constitution of Missour i , prohibiting an in­
crease of com,ensat ion or fees of certa in 
officers during their terms , is a pparent . 
·:hen any popul ar individua l is elected to a 
public office his influence with tm l egis­
l ative department of the State is l ikely to 
be very great; and , consequently, the General 
' SSPmbly may be eas ily persuaded that the 
com onsation of tho ~fores~id popular in­
dlvicual 1s too sm3ll , end, at his suggestion, 
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increase his sa lary or o t her compensation 
to an unreasonabl e extent . This is par ­
ticularl y tr~e where t he popular i ndividual 
is elected to sn offico wlrlch enables him 
to r eward his friends with official pa tron­
age or other official f avors . 

"It wa s to -:revf.'n t ---er ., onn while possc3sed 
of the nrestige nne i nfl uence of official 
power from using thnt nower for their own 
advm toge t hat the fr.,mcrs of O" r organic 
l aw ordained thDt sal aries of oublic officers 

I should not boiiiCrea sed dur!ilg" the terms ot 
the ner"Solisnol dllig ~ off'ices:" -

It a )pears fro~ your request for an opinion that 
the ci ty "ttorney- clee t r e.:'uses to assume the office until 
such t ime as the pre ~ ent ci ty counsel lncreases th~ salary 
of the off i ce to what lt was former l y before the old counse l 
:> as sed the "midnigb t or dinance '1 , reducing the city attor ney ' s 
salary. Since the salary, incident to the office of the city 
attorney wa s ; 200 . 00 at the time of t he election of the 
municipal officers , the city council would have no right 
to increase the sa l ary during the lega l term, i . e ., from 
April 1 , 1935 to J. ·rll 7 , 1938 4 

The propriety of such an ordinance as passed 
we hnve not in the course of this opinion discussed, as we 
dee~ it not ma te ial for the conclusion reached . 

CONCLUSION. 

I n ligh t of the above , it i s our opinion that the 
te~~ o~ office of the city Attorney ~e ins from tho da te of 
el ection ~ nd t.hrt the salcry incident to the office nt the 
tLne of election cannot be incressec during the legal ter m. 

l''urther concluding , in the l70rds of the '3u'?reme 
Court. of New Jersey, in the ease of 3a i cht vs . Love , 39 
N. J . Lew R9 ports, 476, l . c . 479 ; i t is sa i d: 
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APf ROV ~ : 

"The be c:. inninr, o! a term o! office oubht 
not t o be left t o tbe will of tho officer 
himself. If not f i xed by l s w, it must 
be c in qs soon as he can , ~Y h is own a c t , 
enter u oon it . " 

Respectful ly submitted, 

RUfS-LL C . ... :LCNL 
Ass13tant ' ttorney General 

JOHN ' • HOPI• Ut. r, Jr . 
(Ac ting) t.t torney Genero l 

RCS:FE 


