OFFICERS = Term of office of municipal officers shall date
from the election, and their salarles cannot be
CITILS increased during the term for which they were elected.

April 23, 1936.
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Honorable A. Glenwood Gillilend
Lttorney st Law _J
Cameron, Missouri ,

Dear Sir:

This will acknowledge receipt of your request for
an opinion, which reads as follows:

"We have a situstion arising in our City afe
fairs upon which we need a legal opinion.
Certain of the City officlals are not satlis-
fled with loecsl opinions from members of the
bare Hay I relate the facts and cite statutes
concerned?

"Our City election was held on April 7, 1936,
at which time the usual city officers were
elected as becoming to & Third Class City.
About midnight of the night before, the
City Council was in reguler session. They
passed a new and proper ordinance which set
the layor's yearly compensation at pSO0.00.,
the City Attorney's compensation at $200,00
and fees, etcs In the past several years,
the City Attorney has received $300.00 per
year. Thus, the sum of $100.00 was deducted
from the City ittorney's compensation.

"It is our custom for the old Council to meet
again before the new council takes office.
At this last meeting of the old council, and
before the new Mayor, new Clty Attorney, and
new council members had been sworn in, an or-
dinance was presented rutting the City At-
torney's compensa tion beck tc the regular
$300.,00, The Mayor brought up the idea that
since the new City Attorney was elected, al-
though not yet qualified by being sworn into
off'ice, his salary could not be raised.
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" Under Article 14, Section 8 of the lissouri
Constitution, the compensatlon of a munieipal
officer cannot be increased during his term
of office. Then, the whole question bolls
down to this: +hen does a newly elected of=-
ficer's term begin? From the date of his
election, or from the date upon which he
qualifies? If upon the latter, could our
City Attorney's salary be changed sny time
up to the time when he is sworn into office.
The Statutes, cection 6723, provide that the
officers shall be elected for two years, and
untll their successors are duly elected and
gualified.

" The new council has now taken office, but the
City Attorney has refused to be sworn in until
they aseertain whether or not the council ecan
raise his salary tc the former amount of (300,00
per year. The i-yor and Council are willing to
do 1t, 1f 1t emn legally be done. The old
City Attorney 1s therefore holding over, until
his successor gualifies.

" Under these facts, will your offlce be =0 kind
as to render an orinion as tc what the City
Counell ean do in thls case. Can they pass
an ordinance leaving all other salariles at
the sum they are now flixed on, and inelude in
there a provision setting the City Attorney's
salary at $300.00, in place of the now ro=-
vided sum of 200,007 Flease bear in mind,
that the newly elected City Attorney has not
yet taken the oath of office or entered upon
his duties.

"I realize that your office 1s likely extremely
busy at this time, but I shall arpreclate, on
behalf of the Mayor and City Counclil of Cameron,
Missourl, your every effort to render an im-
mediste opinion on thils question, The next
regular meeting of the Clty Counecil 1is to be
held on May 4, 1936 If I e¢sn have your opinion
before that date, Is hall certainly appreclate 1t.

"I have taken the vosition thet a person elected
to an office is not an officer until he is swarn
into office, and that his salary can be increased
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any time before he takes his ocath. Others
have contended that his term of office hegins
from the time he is elected, and that after
that date (April 7th in this case) his salary
cannot be increased.”

Section 6721, of R. 5. Mo. 1929, relating to
election of municinal officers of a city of the third class,
provides:

", general election for the elective officers
of each city of the third class shall be held
on the first Tuesday in April # # and every
two years thereafter, # # "

Aind fvrther in part:

"% % Any clty orgenizing under the provisions
of this article may elect a mayor and such
other offlcérs as may be necessary to carry
this article into effect, who shall hold of-
fice until the second Tuesdsy in A-rill there-
after, and until thelir successors are elected
and qualified.”

Section 6723 of Re S. No. 1929, relating to the
terms of office for elective officers of a city of the third
class, provides as follows:

"The following officers shall be elected by
the qualified voters of the city, and sheall
hold their offices for two years, and until
their successors are duly elected and quall-

fled, to-wit: A Mayor, marshal, attornog.

police judge, assessor, collector an asurer.
The :ttornoy shall be a person learned in the
law.

You will note that the above section of the statute
does not specifically set forth the term of office, 1l.e., the
time that the term shell commence or end, except to say that
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the officers shall hold their offices for two years, and
until their successors are duly elected and qualified.
Inesmuch as Cection 6781, supra, provides that the elec-
tion of officers of each city of the third class are to
be held on the first Tuesday in April and every two years
thereafter, we construe thils to mean that the statutory
reriod of the term commences from the date of the elec-
tion. In this connection, we find that the general rule
is stated in 46 Cerpus Juris, at page 966:

" %% where no time 1s fixed by the constitution
of statute the term begins, in the ease of
elective offices, on the day of eleection, #== "

In the case of People, by Fleming, Attorney Genersl
ex rel. Quereau vs, Hamrock,228 Pac. l.c, 392, the Surreme
Court of Colorado ssid:

"It is obvious that, where an election 1is
necessary, a term will not begin until after
an election is held."

In the case of People ex rel. Holdom vs. Sweitzer,
117 ¥. Zey lec, 628, the Sumreme Court of Illinois, in passing
upon the guestion as to when the terms of office of circuilt
judges iIn that parti€ular state begen and ended, sald:

"The term of office as fixed by law is some-
tines used Interchangeably with the term or
time of occupancy of the Incumbent of such
office, but 1t must be distinetly borne in
mind, that the term of office as fixed by law
is entirely different from the period of time
such office is held by the incumbent thereof,
sometimes referred to as the term. The
general rule sesms to be that the term of
office, when not fixed ss to the date of
its beginning and ending by a Constitution
or statute, begins in the case of elective
offices on the date of election."

A person having been duly elected to a mrticular
office by the people has thus derived his title to the of -
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fice from the people, but despite his or her having acguired
the title to the office by resson of election, the statute
imposes on the person so eleeted an obligation thet such
person be qualified. In this respesct, under the pro=-
visions of Section 6744 of %. S. MNo. 1929, the provision
is made thet every officer of the clity, before entering
upon the dutles of his office, shall take and subscribe

to an oath or affirmation before some court of record in
the county or justice of peace 1n the township or the eilty
clerk or police judge, that he possesses all the guali-
ficetions prescribed for his office by law.

In the instent inquiry, the c¢ity attorney, under
the wovisions of Section 6723, supra, shall be a person
lesrned in the lawe Under Section 6744, supra, 1t is fur-
ther -rovided that if any person elected or appolinted to
any offlce shall faill to take and subseribe to such oath
or affirmetlion, his office shall be deeméd vacant.

Article XIV, “ection & of the Constitution of
¥issourl rcrovides:

"The compensatlon or fees of no State, county
or municipal offlcer shall be inecreased during
his term of office; nor shall the term of eny
office be extended for a longer period than
that for whileh such officer was elected or ap=-
pointed,"”

In the case of Folk vs. 3t. Louls, 250 Mo., l.cCs
134, the Supreme Court, in discussing the object of the
above quoted part of the Constitution, said:

"The object of sectlon 8, article 14, of the
Constitution of Missourl, prohiblting an ine
\ crease of compensation or fees of certain
\\ officers during their terms, 1s apparent.

\ “hen any popular Individual 1s elected to 2
publie office his Influence with the legis-
lative department of the State is likely to
be very great; and, consequently, the Genersl
Assembly may be essily persuaded that the
com-ensation of the aforessid popular ine-
dlvicduasl is too small, snd, at his suggestion,
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increase his salary or cther compensation
to 2n unreasonable extent. This 1s par-
ticularly true where the popular individual
is elected to an office which enables him
to rewerd hils friends with official patron-
age or other official favors.

"It was to mrevent rersons whille poasessed

of the nrestige and influence of official
power from using that power for their own
adven tage that the framers of our organie
law ordalned thnt salarles of public officers
should not be increased uur n E?E_”Ebrma Tms of
The persons holding such ceSe"

It appears from your reguest for an opinion that
the c¢lty attorney~elect refuses toc assume the offlce until
such time as the present e¢ity counsel Increases the salary
of the office to what it was rormerly before the old counsel
nassed the "midnight ordinance”, reducing the e¢ity attorney's
salarye. Since the salary, incident to the office of the ecity
attorney was §$200.,00 at the time of the election of the
municipal officers, the clty councll would have no right
to ineresse the selary during the legal term, i.e., from
April 7, 1936 to Arrll 7, 1938

The propriety of such an ordinance as passed
we have not in the course of thls opinion discussed, as we
deem 1%t not materlal for the concluslon reached.

CONCLUSION.

In light of the above, 1t 1s our opinion that the
term of office of the c¢ity attorney be,ins from the date of
election nnd thrnt the salary incldent to the office at the
time of electlon cannot be Increased during the legal term.

Further concluding, in the words of the Supreme
Court of New Jersey, in the case of Haight vs. Love, 39
Ne Jo Law R eporta, 476, l.ce 479, 1t 1s said:
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"The beglinning of a term of office ought
not to be left to the will of the officer
himself. If not fixed by l=w, it must
begin as soon &s he ¢an, by his own act,
enter upon 1it."

Respectfully submitted,

RUSSLLL Ce STONE
Asslstant ‘ttorney General

JOHN W. HOFFHAN, Jre
(Aeting) Attorney General




