
BUS .r.ND TRuCK LAW: Irregular route permit does no 
servicing points serviced by re 
permit holders . Venue is in an 
through which goods are illegal 

J anuary 7 , 1936 

Honor ab le John .t'-• ~versole , 
Pros ecutinb .~ttorney , 
.1e.shinbton County , 
Potos i , 1dissouri • 

.veo.r .3ir : 

.ie are i n r eceipt of your l etter of December 12 , 
1935 , wherein you state as follows: 

'I have a r a t her unusual question sub­
Ldtted to me and since I ao not sure hat 
to do I have decided to put the fact s up 
to you. 

"~1e have t wo truck lines operatine bet ,veen 
Potosi and st . Louis over route 21 to 61 
and 61 into s t . Louis . They are oner ati ng 
under a cocmon carriers ner.mit under the 
bus and truck l aw of 1931. • 

"•Ia a lso have the Par k Transportation 
Comnany of St . Louis , -issouri , operated 
under a contract hauler s permit over ir­
reLula r r outes issued by t he public service 
cocuission &ivin~ specialized s ervice . 

n '(e cently the u. s . ~ . t:.overnment under 
t he .1. !- . A . l et a cont ract to Evans and 
Howard Cl ay ~roducts Company of bt . Louis , 
issouri , to furnish sewer pi pe to con­

s truct a sewer syste~ in ~otosi , - issour i , 
said pi pe t o be aeliver ed by t he lloward 
Cl ay rroducts Co . i n ~ otosi , before being 
accepted or paid f or by the Governcent . 

"La t er the ~ans and Hownrd Cl ay Products 
co~pany l et u contract wit h Park ~ransporta­
tion Co~pany of ~t . Louis for t he ael i very 
of said p i pes to f otosi. 
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".~ile in t he act of delivering said pipe, 
t hat is part of them, on ~onday , December · 
9th , 1935, t he drivers of Par k Transporta­
tion Conpany were a rrested in Potosi tor 
operating trucks f or hire under a contract 
haulers permit over a regular route , used by 
a co~ ~n carrier . The compl aint was uade 
by a State Hi ghway ratrolnan who a lso made 
t .ne a rrest . 

nThe case has been set t or trial ~onday , 
December 16 , and since I am not ~ t all sure 
what a uthority, i f any , I have to ask a con­
viction, I ar: having t he cases continued 
until I can get your opinion on the matter.n 

.le a re a lso in rec vi pt of your l etter supplei:lental 
the reto in which you state t hat the Park Transportation Company 
does not have a contract with the parties furnishing t hese pipes 
f or t he n nnling. 

ne have exe.L.ined the records of t he Publ ic s ervice Com­
mission ~nd t hey show that the Park Transportation Company was 
gran~ed a permit No . T?53X, with authority to 

"operate over an irregular route in intra­
state commerce as fo llows : St . Louis to 
and trou any point in the state of ~issouri, 
subject to the limitations contained in the 
~issouri Bus and Truck Law of 1931 concern-
ing t h e oper ation of a motor truck as a 
common carrier for hire over an i r regular 
route • • • . " 

Section 5264, L6:ws of _.is so uri , 1931, pat,es 304- 305, 
sub-section (g) s t ates : 

"The te~ •reLular route,' when used in 
this act , ~eans that portion of the public 
highway over '\lhich a motor carrier usually 
or ordinari ly opeJ ates or provides motor 
transporta tion service . " 

Sub-section (h) thereof states: 

"The term ' irregular route ,' when used in 
t his act , means t hat portion ot the public 
highway s over which a regula r route h as not 
been established. " 
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Section 5267, in par t , provides as fo llows : 

" (a) The public service comuission is 
hereby vested \lith power and authority, 
and i t shall be its duty to license, 
supervise anu regulate every ~~tor 
carrier. in this state to :fix or approve 
t he rates, :fares, cha r ges , classifica­
tions, and rules and regulations pertain­
inb t he reto; • • • and to s upervise and 
regula te motor carriers in all matters 
affecting t he relationship between such 
motor carriers and t he public. " 

The rights of holder s of permits for regular routes 
and for irregular routes are set :forth in Section 5267, as 
:follows: 

" (d) A motor carrier no t operating over 
a regular route may , within the terri ­
tory per.Qitted to be served by him, 
receiTe persons or uroperty at a point 
located on a regular route and destined 
to a point not located on a regular route , 
and receiTe persons or property at a 
point not located on a regular route and 
destined to points on a regular route. 

" ( e) It shall be unlawful for any n.otor 
carrier , except one having a certificate 
of convenience and necessity authorizing 
such service, to accept persons or pro­
perty tor transportation from a point on 
a regula r route destined to a point on a 
regular route, or where through or joint 
service is being operated between such 
points, and any motor carrier so offend­
ing shall be guilty of a cisdemeanor and 
punished as provided by section 5275 or 
this act." 

section 5270 , in part , provides as follows: 

" (b) The pub l ie service commission shall 
have power and authority by general order 
or otherwise to prescribe rules and 
regulations governing all contract haulers 
as herein defined. 
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"(c) Article 6 of the public service com­
mis sion law is her eby made applicable to 
all such contract haulers . 

"(d) A contract hauler may receive persona 
or property at a point l ocated on a regular 
route and destined to a point not located 
on a regular route and r eceive persona 
or property at a point not located on a 
regular route and destined to points on a 
regular route . 

"(e) It shall be unlawful for a contract 
hauler to accept persons or p roperty for 
transport ation from a point on a recular 
route destined to a point on a reLular 
route, or where through or joint s ervice 
is being oper ated bet ween such points and 
any contract hauler so offending shall be 
g,uilty of a td.sdem.eenor and punished as 
provided by section 5275 of this act . " 

Section 5275 provides as follows: 

"l!ivery owner, officer, agent , or employee 
of any cotor carrier , contract hauler , 
and every other person , who vi ola tes or 
fails to comply with or who procures , 
aids or abets in the violation of any pro­
vision of this act , or who f a ils to obey , 
observe or comply with any order , decision , 
rule or regulation , direction , demand or 
requi r e:c:.ent or the commission, and who 
procures, aids , or abet s any corporation 
or nerson in hi s failure to obey, observe 
or comply with any such order, decision, 
rule , direction , demand or r egulation t hereof 
shall be guilty of a misdemeanor and punish­
able by a fine not exceeding one thousand 
dollars or by i mprisonment in the county 
jail not exceeding one year , or by both suoh 
fine and imprisonment . " 

The ~otor Vehicle Law of ~ssouri vdth reference to 
the right of the State to declare cl assifications of uses of its 
highways has been upheld as constitutional by the Federal court . 
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In the case of ~ch\\·artzrio.n Service , Inc . v . Stahl, 
60 Fed. (2d ) 1034 , 1 . c . 1037, the court said : 

"~~.t t he outset it must be acknouledged 
that the state has the power to 
rebulate and control the ~oveLents of 
motor vehicles over i ts high\ie.ys . This 
it may do in the interest of public 
convenience and safety and tor the pro­
tection of the highways . Provisions of 
this character have been uniformly sus­
t ained . Buck v . Kuykendall, 267 U. s . 
30? , l oc . cit . 314 , 45 s. Ct . 324 , 69 
L. Ed . 623, 58 A. L. R. 286; Ste~henson 
v . Binford et a l . (D. c. ) 53 F . (2d} 509 . 

"l..oreover , ·while 'a citizen may have, 
under the Fourteenth Amendment , the 
right to travel and transport his pro-
~e rty upon them by auto Tehicle,' yet ' he 
has no right to make the highv~ys his pl a ce 
of business by using them as a common carrier 
for hire . Such use is a privilege which may 
be gr anted or withheld by the state in its 
dis cre tion, without violatinB either the 
aue process clause or the equal protection 
clause .' Packard v . Banton, 264 u. s. 1•0, 
loc. cit . 144, 44 s . Ct . 257, 68 L. Ed . 596. 

"The hi~hways belong to the state . It ~Y 
make provisions appropriate for securing 
t he safet y and convenience ot the public 
in the use of th~. Kane v . State of New 
Jersey, 242 U. s . 160 , 3? s . Ct . 30 , 61 

,L . Ed. 222 . 

"Aas~n~, therefore , the power and rignt 
of the stat e to regulate and supervise i ts 
highways , such ri£,ht cannot be hanpered or 
restricted withi n narrow bounds . On the 
contrary, to the end that such r ight might 
be fully en joyed and exercised , there is a 
constant reco gnition of t he pri nciple that 
t he s tate ' has a broad discretion 1n 
classification in the exercise of ita 
power of regulation .• Smith v . Cahoon , 
283 U. s . 553, l oc . cit . 566, 51 s . Ct . 582 , 
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587 , 75 L. Ed . 1264. upon s uch classifi­
cation, no person can interpose an objec­
tion, save only in t hose ceses where 
t he classifica tion or discri mination is 
entirel y arbitrary. 

"hVery presunption must be i ndulgea. in 
f avor of the constitutional ity of t h e 
l aw. 1hile va l id! ty ot a statute cannot 
stand upon l egisl ative decl aration alone , 
yet the rule is that 'the legislative 
declaration ot purpose and policy is 
entitled to gravest consideration , end , 
unless clearly overthrown by facts or 
record, must prevail. ' Foster Packing 
Co . v . Haydel , 278 U. s . 1, 49 s . Ct . 1, 
73 L. Ed . 147; Stephenson v . Binford 
(D. C. ) 53 F . ( 2d) 509, loc . cit . 514. 

"Tbe r ul e was well stated in Continental 
Baking Co . v . .Joodring ( D. C. ) 55 F. ( 2d) 
347, loc . cit . 353 , wherein Judge ls .. cDermott 
of the Tenth Circuit sai d : ' .fuen the Legis­
lat ure acts within the scope ot its legis­
l ative power , when no fac t s are disclosed 
as to t he reasons which actuated the 
legislation, the pres~ption of constitu­
tiona l ity stands , unless no f~ir reason 
can be ascribed for the l egislative action. 
Hardware Deal ers' Ins . Co . v . Gl idden 
(284 U. s . 151) , 52 s . Ct . 69 , 76 L. Ed . 
214; O'Gorman v . Hart ford Ins . Co . , 282 
U. s . 251, 51 S . Ct . 130, 75 L. Ei. 324; 
Standard Oil Co . v . ~arysvi lle , 27~ U. s. 
582 , 49 S. Ct . 430, 73 L. Ed . 856 . That 
a legislative classification should stand, 
"if any state of facts reasonably can be 
conceived that woul d sustain it"; that the 
burden is on the asseilant to show that the 
classification is "essentially arbitrary. " ' 

n lith t he foregoing principles of l aw i n 
mind as postulates , t he constitut ional ity 
of the p rovision assailed may be consider ed. 
The a lleged discriDinatory or unequal pro­
Tisions ap~ly al ike in favor of both comnon 
carriers and contract haulers ~hen their 
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motor vehicles are 'used exclusively in 
transporting farm o.nd dairy pro ducts f r om 
t he fari!l or dairy to warehouse , creru:tery, 
or other ori ginal stor age or mar ket .'" 

The authority of the Legislature t o delegate to the 
Publi e Service Commission power to pres cribe and promul gate 
reasonable rules and regulations has been upheld in the cases 
fo llowing : 

State ex inf . Killam v. Colbert , 201 s . w. 52, 
273 'L.o . l 98; 

State ex rel. City of Sedal ia v. Public s ervice 
Coru. . of o., 204 b • • ; . 497, 275 L-o . 201; 

Sta te ex rel. City of Sedal ia v . ?ublic Service 
Co~. of ~o ., 40 b . Ct . 342, 251 U. s . 5i7, 
64 L. l!:d. 408; 

City of St. Louis v . Public Service Com. of ~o., 
207 &. • 799, 27& ~o. 3og; 

City of St. Louis v . Publ ic Se rvice Com. of o., 
207 & . \i . 805; . 

Sta te v . Mrecland, 300 s . w. 675, 318 Lo . 560; 
Arnold v. Eanna, 290 s . . 1. 416, 315 L.o . 823, 

Judgment a ffirmed (1928), 46 s. Ct . 212 , 276 
U. s . 591, 72 L. 2d . 721; 

State ex rel. v . Thonpson , 60 s . .~ . 107'1, 160 
~o . 333, 54 L. n . J • 950, 83 ~. st . Rep. 
468. 

The Public Service Comn~scion of ~i8sour1 in interpreta t­
ing the Bus and Truck 1 ct of 1931 ; Section 5267, sub- section (e), 
states: 

~It is dee~ed that ~ certificated carrier 
operatin~ on a reeul~r route who fails to 
offer specia lized service , such as refrigera­
tion, uncrated furniture haulini , hauling of 
heavy ~achinery and t he like , is not operat­
i nb as a co~n cerrier as to such service, 
and an irregul ar carrier who does of f er such 
specialized service LaY be licensed by t h e 
Co~ssion to perform such service f rom 
point to point on the route of such cert ifi ­
cat ed carrier . " 
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It does not appear that the materials transported 
in the instant case come within the classification set forth 
in the rule or interpretation set forth next hereabove . 

And for the purpose of this opinion , we take it for 
granted that the holders of regular route permits are 
equipped to service and ready to service the public in trans­
porting the material under consideration fr~m St . Louis to 
Potosi , end t hat this is an intrastate shipment . 

The route trom St . Louis to Potosi being a regular 
route for one or aore lolders or sueh pe~ts, and the route 
or permit gr anted to the Park Transport ation Company being 
an irregular route, it follows that the Park Transportation 
Company does not have the legal ri~t to transport boods 
or materials over said regular route fro~ St. Louis to 
Potosi and deliver thetl to points thereon that are serviced 
by the regular route permit holders . 

,fuile ~ection 5270 (e) prescribes that it shall be 
unlawful for a contract hauler to "acceptft property tor 
transportation from a point on a regular route uest1ned to a 
point on a regular route, etc., end ~hat the offending person 
is punishable as provided by Section 52?5, sai d sub-section ( e ) 
does not appear to be the onl y penalty section for violation 
of the Bus and Truck Law , ~d, LDreover, it coTers only con­
tract hauler.a . bection 5275 is t he general penalty section 
(and indeed iD the section ,rescribin~ the ~unt of penalty 
for contruct haulers) and defines the prohibited class to be 
any person who 

"violates or f~ils to co~ply with or who 
procures , aids or abets in the violation 
of any provision of this net, or who 
fails to obey , observe or COLLlply with any 
order, decision , rule or regulation , 
direction, decand or requirement of the 
Co~ssion, • • • shall be guilty of a 
misdemeanor and punishable by e. fine not 
exceeding one thousand dollars or by im­
prisonment in the county jail not exceed­
ing one year , or by both such fine and 
imprisonment." 

Under this provis ion, any person who violates this 
law ~y be punished, and the criminal act is the prohibited 
transporting of the material as well as the acceptance of the 
material for such purpose, and the party so offending may be 
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pr osecuted in anv county throurb or i nto which he eo i l l ega l ly 
t ransports tre material . Tre transporti "1& of the rr.a t eria 1 f or 
ever s o short a dist ance Vli thin a county under such conditions 
is an illege l act for which the offendi ng pe r son may be 
pr osecuted. 

I t t te r e f or e appears t hat the r oute over which the 
Par K Tr anspor tat i on Company i s t ransport i ng the x~terials in 
questi on i s servi c ed by ho l der s of regula r route permits, 
and that t •. e .i:-&.r.l\. ransportation Company is not a uthor ized 
by l aw to so t r a nspor t said :.a t er ials from St . Louis to Potosi , 
~i ssouri , and tha t if it is so transportinb them , it is subject 
to prosecut ion the refor, und the venue for s uch prosecution 
w.ay be i!l any county into or tr.rou ~:h which s uch goods are so 
illegally transported . 

APPROVED : 

J OHN W. EOFTI.:.AN , Jr . , 
(Act i ng) Attorney Genera l . 

DVI : HR 

Your s very truly , 

DRAKE lATSON , 
Assi stant Attor n ey General. 


