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PUBLIGC SERVICE COLMISSION: May require safety appliances on
railroads.

!

April 22, 1936. ¢~
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e
Ne-

Hon, Delmar Dail,
Marceline, uissouri.

Dear Senator pail:

Under date of April 20, 1956, you requested an oral
opinion from this Department on the following guestion:

"Can the Lubliec Service Commission re-
quire safety appliances on railroads?"

Section 5163, K. 3., Lo. 1929, sets out the powers
and duties in respect to railroads and provides ia part
as follows: '

"The comalssion shall have the general
supervision of all common carriers, rail-
roads, street railroeds, railroed corpora-
tions and street rallroad corporations as
hereinbefore defined, and shall have

power to and shall examine the same and
keep informed as to their general condi-
tion, thelr capitelization, their franchises
and the manner in which their lines and
property, owned, leased, controlled or
operated are managed, conducted and operated,
not only with respect to the adeqguaey,
security snd accommodation afforded by
their service, but also with respect to
their compliance with all the provisions of
law, orders and declisions of the commission
and charten requirenents.”

In the case of State v, liissouri Southern R. Co.,
214 5. W. 381 (Mo.) 1. c. 384, the court inm holding that the
Public Service Commission's order requiring a railroad to
operate spur tracks which the railroad sought to abandon
was not necessarily invalid because it would result in soue
financial loss to the railroad, sald:
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"In this state, as in that, the act provides
a complete system for the regulation and
control of public service corporstions.
State ex inf., v. Gas Co., 254 ko, loc. cit.
534, 163 S. W, 854. The act adds to the
powers expressly given to the comuission all
others necessary to the full and effectual
exercise of those powers. All rates, fares,
facilitles, service and equipment, and changes
therein, fall within the authority of the
commission, Adequate service and facilities
are exnresely required to be furnished.
Questions relative to these things are to

be determined by the commission.™

Section 5165, R. S. io. 1929, provides that the com-
mission may investigate the cause cof all accidents on any rail-
road, as follows:

"The commission shall investlgate the cause
of all secidents on any railrosd or streect
reilrosd within this stete which result

in loss of life or injury to persons or
property, and which in its judgment shall
require investigatior. Every comzmon carrier,
rallroad corporation and street railroad
corporation is hereby required to give
immediate notice to the commlssion cf every
accldent huppening upon any line of rail-
road or street rsilroad owned, operated,
controlled or leased by it, within this
state, in such menner as the commission may
direct. Such notice shall not be admitted
as evidence or used for amy purpose agalnst
such coumon carrier, railrosd corporation

or street railroad corporation giving

such notice in any suit or action for damages
growing out of any matter mentioned in sald
notice."

Section 5170, R. S. Lo. 1929, sets out the power of
the commission to order repairs or changes in order to promote
security of the public or employees, thus:

"If in the judgment of the commission,
additional tracks, switches, terminals or

terminal facilities, stations, motive power
or any other property, construction,
apparatus, equipment, facilities or device
for use by any common carrier, railroad
corporation or street reilroad corporation
in or in connection with the tramsportation
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of passengers or nroperty ought reasonably

to be provided, or any repalirs or improve=-
ments to or changes in any thereof in use
ought reasonably to be made, or any additioms
or chsnges in construction should reasonably
be made thereto in order to promote the
security or convenlience of the public or
euployes, or in order to secure adequate
service or facilities for the transportation
of passengers or property, the commission
shall, after a hearing, either om its own
motion or after complaint, make and serve an
order direeting such repairs, improvements,
changes or additions to be made within a
reasonable time and in a manner to be speeified
therein, and every common carrier, railroad
eorporation and street railroad corporation
is hereby required and directed to make all
repeirs, improvements, changes and additions
required of it by any order of the commission
served upon it. If any repairs, lmprovements,
changes or additions which the commission has
determined to order require Joint action by
two or more of said corporations, the commis-
sion shall, before entry and service of order,
notify the said corporations that such repairs,
improvements, changes or additions will be
required end that the same shall be made at
their joint cost, and thereupon the said
corporations shall have thirty dsys or sueh
longer time as the commission may grant within
whieh to agree upon the part or division of
cost of such repairs, improvements, changes
or additions which each shell bear. If at

the expiration of such time such corporations
shall fail to file with the commission a
statement that an agreement has been made

for a division or apportionment of such re-
pairs, improvements, changes or additions, the
coumission shall have authority, after fur-
ther hearing, to fix in its order the propor-
tion of such cost or expense to be borne by
each corporation and the manner in which the
same shall be paid and secured."

Section 5239, R. S. Lko. 1929, grants the Fublic Service
Commission power to require such equipment or performance of
acts which the health or safety of the employees of the railrosd
or the public may demand, thus:
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"The commission shall have power, after

& hearing had upon its own motion or upon
complaint, by general or speeial orders,
rules or regulations, or otherwise, to re-
quire every person, corporation and publiec
utility, to maintain and operate its line,
plant, system, equipment, apparatus, tracks
end premises in such manner as to promote and
safeguard the health and safety of its
eanployes, passengers, custouers, and the
public, and to this end to prescribe, among
other things, the installation, use, main-
tenance and operation of appropriate safety
and other devices or appliances, including
interlocking and other protective devices

et grade crossings or junctions and bloek and
other systems of signaling, to establish
uniform or other stendards of equipment, and
to require the performance of any other act
wiich the health or safety of its employes,
passengers, customers or the public may demand."®

Section 5246, R. 5. ko, 1929, provides that all orders
of the commission shall be deemed prims facie lawful and reason-
able, as follows:

"All rates, tells, charges, schedules and
Joint rates fixed by the coumission shall
be in force and shall be prima facie lawful,
and all regulations, practiceces and services
preseribed by the commission shall be in
force and shall be prima facie lawful and
reasonable until found otherwise in a suit
brought for that purpose pursuant to the
provisions of this chapter.”

Section 5247, R. 5. ¥o. 1929, provides that in proceed-
ings before the commission growing out of the exerecise of the
authority and powers granted to the commission, the burdem of
proof is on the adverse party, as follows:

"In all trials, action, suits and proceed-
ings arising under the provisiomns of this
chapter or growing out of the exercise of

tie authority and powers granted herein to

the commission, the burdean of proof shall

be upon the party adverse to such com-
mission or seeking to set aside any determina-
tion, requirement, direction or order of sald
commission, to show by clear and satisfactory
evidence that the determimation, requirement,




Hon, Deluar Dail -5= April 22, 1956.

direction or order of the commission com-
plained of is unreasomable or unlawful es
the case may be."

The case of State v. Public Service Commission, 297
S, We 47, (mo.) 1. c. 49, the court in holding that in review-
ing orders of the commission the test was whether same was
unreasonable and unlawful, seid: ‘

"It is true that the order of the coumis-~
sion may be reviewed, but it is provided
that:

"'The burden of proof shall be upon the
party esdverse to such commission, or seek-
ing to set aside any determination, require-
ment, direction or order of said

co ssion, to show by elear and satis-
factory evidence that the determination,
requirement, direction or order of the
commission complained of is unreasonable or
unlawful as the case may be.' Section
10535, R. S. 1919.

"The test is: Is the order of the com~
mission unreasonable or unlawful? State

ex rel. v. Busby (ko. Sup.) 274 S. W.

1067; State ex rel. v. lubliec dervice Com-
misslon, 271 Ko. 155, 196 5. W. S569;
Chicago, B. & e« ke Co. v. Public Service
Comm., 266 Lo, 333, 341, 181 3. w. 613 sState
ex rel., v. Fublie Service Comm. (lio. Sup.)
275 S. W. 9640, 946,

"The order of the commission requiring the
construction of the overhead.crossing is

in harmony with the declared public poliey

of the state. There is nothing in the

evidence tending to prove thaet in the eir-
cusstances of this case the order is unreason-
geble or unlewful. Chicago, K. I. & F. R. Co, V.
Public Service Comm. (ko. Sup.) 287 S. W. 617,
619 (2) and cases cited.™

Section 5251, K. S. kKo. 1929, provides as follows:

"), substantial compliance with the require-
ments of this chapter shall be sufficient to
give effect to all the rules, orders, acts
and regulation of the commission, and they
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shall not be declared inoperative, illegal
or void for any omission of a technical
nature in respect thereto. The provisions
of this chepter shall be liberally construed
with a view to the public welfare, efficient
facilities and substantial justice between
patrons end public utilities.”

The court in the case of State v. Kensas City Geas Co.,
163 S. W. 854, 1. c. 858, in holding that this law is to be
liberally construed, said:

"fThet there hed been @& vast increase in
such utilities in the lgst decade or two,
end that evils have grown up crying out
lustily for a cure by the lawmeker, is

writ larger in current histery. The act,
then, is a highly remedial one filling a
manifest want, is worthy e hopeful future,
and on well-settled legal principles is

to be liberally construed to further its
life and purpose by adveneing the benefits
in view, and retarding the mischiefs struek
at--all pro bono publico. Besides all
which the lawmaker himself has preseribed,
it 'shall be liberally construed with a view
to the public welfare, efficlent facilities
eand substential justice between patrons and
public utilities.'™

An examination of the above cases snd statutory provisions
demonstrates a clear intention upon the part of the Leglislature
to require the Commission to look after the security of the

ublic in the use of railroads, by examining the latter and keep~
fng themselves informed as to their condition (Section 5163),
investigating the causes of all accidents (Section 5165), and
ordering eany repairs or improvements, including safety devices
reasonably necessary (Section 5170).

That the Fyblic Service Coumission may, after a hearing,
order the installation, use, malntenance and operation of
appropriate safetly appiianccs in connection with the operation
of railroads is set out in clear and umambiguous language in
Section 5239, and it is declared that sueh orders by the Conm-
mission are prima facie lawful and reasonable until found
otherwise in a suit brought for that purpose (Section 5246),
the burden being upon the adverse party to show by clear and
satisfactory evidence that the order 1s unreasonasble and un-
lawful as the case may be (Section 5247).
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In view of the liberasl construction to be given the
above provisions (Section 5251), plus the fact that speeific
authority has been granted the Commission to order the in-
stallation of safety appliances, we are of the opinion that,
after @ hearing by the iublic Service Commission on its own
motion or upon complaint, the Commission may order installation,
use, maintenance and operation of appropriate safety devices
deemed by it to be reasonably necessary on railroads for the
safety of the public and its employees.

Respectfully submitted,

Wii. ORR SAWYERS,
sssistant attorney Genersl.

JCHN W. HOFFMAN, JdT.,
(Acting) Attorney General.
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