
PUBLIC SERVIPE CO:i.LISSI OFJ : IJay r equire s afet y appliances on 
r<.J.ilroads . 

non. ue~ar Dai l, 
karceline , ~issouri. 

Dear Senator ~ai l: 

April 22 , 1936. 

F l LED 

.:21 
Under date or April 20, 1936, you requested an oral 

opinion trom. thi s DepartJ11ent on the following question: 

"Can t he ~ ublic ver Tice Co :.mission re­
quire safet y appliances on r ai l r oads?" 

s ection 5163, 11 . z. ~ o . 1929 • sets out the powers 
and dutien in respect to rai lroads und provides in ~art 
as follows: 

"The coU31ss1on shall hdVe the ~neral 
su~e~vis1on or ~11 comcon carriers , r ai l­
roads , street r ailroads , r ailroad corpora­
tions and street r ailroad corporations as 
hereinbefore ~.etined, l!lii.d shall have 
power to and shall e%amine t he s~e and 
keep intor~ed as to their general condi­
tion , their capitalization , thei r franchises 
and the ~nner in which their l ines and 
property, owned, leased, controlled or 
operated are nanaged, conducted and operated , 
not only with respect to t he ade quacy, 
security ~nd aceomcodation afforded b y 
the i r service , but al so ~th res~eet to 
t heir compliance wi th all t he provi s ions or 
l aw, orders and dec i sionG of t he commission 
and charten requirec ents." 

In t he case or St a te v . Missouri oouthern R. Co . , 
214 ti . - · 381 (~o . ) 1 . c. 384, t he court in hol ding that the 
Public oervice Coomission's order requiring a railr oad to 
operate spur tracks which t he r ail road soutbt to abandon 
was not necessari ly inva lid because it would result in same 
financial loss to the r a ilroad, said: 
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~rn this state , as in that, t he act provides 
a conpl etc system !or the regulation ~nd 
control of publ ic service corporctions . 
Stete ex inf. v . Cao Co. , 254 ~. loc . cit . 
5~, 163 .... . ;. 854. Tbe o.ct adds to t he 
powers expressly given to the com:.ission al l 
other~ neceseary to the tull and efteotual 
exercise ot those powert. ~11 rates , tares, 
f acilities , service end equipment , and changes 
therein , fo ll ~thin the authority of the 
commi$sion. Adeouate service o.nd facilities 
are ex~ressly required to be f urnished. 
~uestions r el ative to t hese t bings are to 
be det ercined by the co~ssion . " 

Section 5165, R. s . ~.o . 1929 , provides t hat the com­
mis sion may investigate the cause cf a ll accidents on any r ail ­
road , as f ollows: 

"The co..::ruisslon sJlall iuvesti~e.te t te cuuse 
of all aocidents on any railroad or street 
r ai lro .... d wi thin this state which result 
in loss of life or injury to persons or 
pr oper ty , and ~hieh in its judgaent s hall 
requir e inTestiuation. very co~on c~rrier , 
rui lroad corporation and street rail r oad 
corporation is hereby required to give 
i :u."'lediate notice t o t he commission cf every 
accldent huppe~inc upon any line of rail­
ro~d or street r ail road owned, operated , 
controlled or leased by it , ~~thin this 
s tate, in s uch manner as the commission cay 
direct . such notice shall not be adLitted 
as evidence or used for any purpose against 
such cotlmon ca~rier , r~ilroad corporation 
or s treet railroad corporation giving 
such notice in any suit or action for damagea 
growinL out ot any ~tter ~entioned in said 
notice . " 

Section 5170, R. s . ~o . 1929 , sets out the power of 
t he commi ssi on to order repairs or changes in order t o promote 
security of the public or employees, thus: 

"I~ in t he judgment of the co~ssion, 
additional tracks , switches , te~inals or 
t erminal faci lities , s t ations, motive power 
or any other nroperty , construction, 
apparatus, equipment , faci lities or device 
f or use b y any comcon carrier, r a ilroad 
cor por ation or s treet r ai l road corporation 
in or in connection with the transportation 
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ot passengers or ~roperty ought reasonably 
to be provided, or cny repairs or i mprove­
ments to or changes in any thereof in use 
ought reasonably to be nade, or any addi tions 
or changes in construction should reasonably 
be ~de t hereto in order to promote the 
security or convenience of the public or 
~loyes, or in order to secure adequate 
service or facilities for the transport~tion 
of passen0ers or property , the comuission 
shell, after a hearing , either on its own 
m.otion or after co.t ... plaint , llaiee and serve an 
or der direetin~ such repairs , improvements, 
chnnges or additions to be made within a 
r easonable t1~e and in a ~anner to be specif ied 
therein , and evory co~n carrier, rai l road 
eoxporation and street r ailroad corporation 
is hereby requir ed and directed to ~ke all 
r epairs , ioprove~ents , changes and additions 
requir ed of it by any order or the co~esion 
served upon it . If any repairs, improvecents , 
changes or additions which the commission has 
deterlJ.ined to o1der require Joint action by 
t wo or .... 1ore ot said corporations , · t he commis­
sion ehal.l, before entry and service ot order, 
noti fy the said corporations t hat such repairs , 
i mprovements, changes or additions will be 
required and that the sal!le shall be made at 
t heir joint cost , and thereupon the said 
corporations shall have t hirty days or such 
l oneer time as t he commission may grant within 
which t o agree upon the part or division of 
cost of such repairs, i nyrovements, changes 
or additions which each shell bear . It at 
t he expiration of such time such corporations 
shall f ail to file wit h t he comaission a 
s tat ement that an agreeoent has been nade 
for a division or apportionment of such re­
pairs , i nprovements , changes or additions , t he 
commission shall have a uthority, after tur­
ther heari ng , to fix in its order t he propor­
t ion of such cost or expense to be borne bJ 
each corporation and the manner in which the 
s~e shall be paid and secured." 

section 523~ , R. S . ~o. 1929• grants t he ~ublic Ser vice 
Commission power to require such equip~ent or performance ot 
acts which t he health or safety of the employees ot the railroad 
or the public may demand , thus: 
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"The commission shall have power~ after 
a hearing had upon its own motion or upon 
complaint, by general or s pecial orders, 
rules or regulations , or otherwise, to re­
quir e every person , corporation and nublic 
utility , to maintain and operate its line, 
plant, system, e quipmen t. apparatus, tracks 
and premises in such manner as to promote and 
safeg~rd t he health and safety of its 

ployes . passengers, customers , and the 
public, and to t his end to prescribe , among 
other things, the installation, use , aain­
t enance and operation or appropriate safety 
and other devices or appl~ances, including 
interlocking ~nd other protective devices 
at grade crossings or junctions and block and 
othe r systefus of signal ine , to establish 
unitorw or other standards of equipment , and 
to require t he performance ot any other act 
which t he health or safety or its enployes, 
passengers, custolllers or ,the public may de:mw).d. • 

Section 5246 , R. ~ . ·o . 1929 , provides that all orders 
or the coumission shall be deemed prima racie lawful and reason­
able, as follows : 

"All rates , tolls , charges , schedules and 
joint rates fixed by the colJID.iss ion shall 
be i n force and shall be pr1~ facie l awful, 
and all regulations , practi ces and serTices 
prescribed by the commission shall be in 
force and shall be pri!la facie lawfu1 and 
reasonable until f ound otherwise i n a s uit 
brought t or t hat ' urpose pursuant to the 
provisions of this chapter. " 

Section 5247• R. s . ~o . 1929, provides that in proceed­
ings before the commission gro,dng out of the exercise of the 
authority a nd powers gr anted to the commission , the burden of 
proof is on the adverse party, as follows : 

"In all trials , action , suito and proceed­
ings arising under the provisions of thia 
chapt er or growing out of the exercise or 
t he authority and powers granted herein to 
t he commission, t he burden of proof shall 
be upon the party adverse to such co~­
miasion or seeking to set aside any determina­
tion, requirement , direction or order of said 
commission ~ to show by clear and satisfactory 
evidence that the determination , requirement , 
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direction or order of the cocmission com­
pl ained of is unre~sonable or unlawful as 
the case ~y be.• 

The case of Stat e v . ~ublic Service Cot :dsaion, 297 
~ . • ~7, (~o . ) 1 . c. 49 , the court i n holdinu that in review­
ing orders of t he commission the t est was whet her s~e was 
unreasonable and unlawful , scl d: · 

~It is true t hat the order of the commis­
sion may be reviewed, but it is provided 
that : 

~' The burden of proof shall be upon the 
party a dverse to such co~sslon, or seek­
ing to set aside any determination , require­
~ent, direction or order of said 
co~ssion, to show by clear and Ratis­
factory evidence t hat t he determination, 
require~ent, direction or order of the 
cotmdssion complained of is unreasonable or 
unlawru1 as t he case may be.' Section 
10535, n. s . 1919. 

"The test is: Is tte or der or the com­
mission unreasonable or unlawful? State 
ex rel . v . Busby (~o. Gup .) 274 s .. 
1067!• State ex r el . v . ~ublic clervice Com­
.rrls s on, 2 71 t..o . 155 , 196 ;;> • • • 369; 
Chicaco , B. to. cv • lt . Co . v . ublic oervice 
Cotl!.l., 266 l:...o. 333 , 341, 101 s . ~~ . 61; State 
ex rel. v. ~ublic Service Coom. (Lo . Sup.) 
2'15 S . I . 9&0, 946. 

"The order or the comndssion r equiring the 
construction of t he ov orhead.croasing is 
in harcony wit h t he decl~red publ ic policy 
ot the state. There is nothin~ in the 
evidence tending to prove t hat in the cir­
c~tances of t his case the order is unreason­
able or unlawful. Chicago , 1. . I . &. f . R. Co . v . 
Public Service Comm. {.o . Sup .) 28? s. W. 617, 
619 (2 ) and cases cited. • 

Section 5251 , R. s . ~. 1929, provides as follows: 

• A substantia l eoupliance 'W1 th the require­
ments of thi s chapter shall be sutticient to 
give effect to all t he rules, orders. acta 
and regulation or the co~aeion, and they 
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shall not be declared inope- ative, illegal 
or void tor any omission of a technical 
nature in respect thereto . The provis ion• 
or this ch&pter sh~ll be liberally construed 
With a view to the public welfare , efficient 
facilities and substantial justice between 
patrons and public utilities." 

~he court in the cnse ot ~tate v. Kansas City Gas Co ., 
l6Z s . ''• 854 , 1. c . 858, in holding that this law is to be 
libera lly construed, said: 

"ThCtt there bed been a va ... t increase in 
such utilities in the last decade or two , 
e.nd t hat evils hs.ve groVtn up cryint. out 
lustily tor a cure by the lav~er, is 
writ larcer in current history. The aet, 
then, is a highly reuedial one tillins a 
manifest want , is worthy a hopeful future , 
and on ell- settled legal principles is 
to be liberally construed t o furt her its . 
l ife and purpooc by advancing the benefits 
i n view, end retarding the mischiefs struck 
at--all pro bono publico! Besides nll 
which the lawmaker h~self has prescribed , 
it 'shall be l iberally construed with a view 
to the public welfare, efficient facilities 
and substantial justice between patrons and 
public utilities.•• 

An examination of the above cases ~d statutory provisions 
demonstrates a clear intention upon the part ot the Legislature 
to require t he Commission to look after the securit y or the 
public in the use of r a ilroads , by exacininL the latter and keep­
ing tbmnselves informed as to their condition (Section 516~) , 
investigatin~ the causes ot ell accidents (Section 6165), and 
ordering any repairs or improve~ents, includin8 safety devices 
reasonably necessary (Sectio~ 51,0) . 

That the ~ublio vervice Co~ssion may , after a hearing , 
order the installation, use , ~intenance and operation ot 
appropriate safety a ppliances in connection with the operation 
of railroads is set out in cloar and un~biguous language in 
Section 5231, and it is declared that such orders by the Con­
mission are pri~ facie la~ul and reasonable unti l found 
otherwise in a suit brought for that purpose (Jection 5246) , 
the burden being u2on the adverse party to show by clear and 
satisfactory evidence that t he order is unreasonable and un­
lawful as the case uay be (Section 524?). 

\ 
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In view of the liberal construction to be given t he 
above provisions (Section 5251) , p lus the fact that spec1t 1c 
authority has been grant ed t he ComDdssion to order the in­
atallation of safety appl iances , l.e are of the opinion that. 
after a hearine by the J Ublic Service Commdssion on its own 
motion or upon complaint , the Coumission mny order installation, 
use, maintenance and operation of appropriate safety devi ces 
deemed by it to be reasonabl y necessary on r ailroads for the 
safety of tho nublic and its euployeea. 

. APPhOVBD : 

:mm t~ . iio:r» :Au, Jr •• 
(Acting) Attorn~y General. 

D :HR 

Respectfully submitted, 

• ORa 3/..:.tYWtS , 
n.ssistant dttorney Genera l • 


