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INCOME TAX: Ssalaries of county and city officials are con-
sidered in computing income tax.
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¥ebruary 11, 19386

Hon. Barker Javis, |
Prosecuting .ttorney, | <,
Canton, Lissouri. i oK

Dear Sir:

This will acknowledge receipt of your letter
which is as follows:

"Please advise me if the following
are subject to Missourl State Income
Tax:

"l. Salaries of County Cfficers.

"2. Salasries and fees of City
Officers, elected or appointed,
in municipelities of iissouri.”

Section 10115, lLaws of iissourl, 1931, page 365,
provides for a levy of an income tax of the swounts therein
specified, and stetes:

"A tax shall be levied upon, assessed
against, collected from, and paid by
every individual, & citizen or resident
of this state, upon net income received
from all sources during the preceding
year in excess of the exemptions now

or hereafter provided."

Sections 10118, 10119, 10120 end 10122, R. S. lio.
1929, prescribe the exemptions which ere allowed under the
income tax law of liissouri. The only provision of any of
these sections which could have any bearing upon your ques-
tion is sub-division (5) of Section 10119, which provides:
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"The following income shall be exempt
from the provisions of this article:
* * * (5) the compensation of publie
officers for public service where the
texation thereof would be repugnant
to the constitution."

Section & of Article X of the Constitutiom of
Missouri provides thet certaim properties therein named shall
be exempt from taxation, the pertiment part of which is as
follows: '

"The property, real and personasl, of
the State, counties and other muniecipal
corporations, and ceneteries, shall be
exempt from texation, * * ="

Section 7 of said Article provides as follows:

"All laws exempting property from
taxation, other than the property
eabove enumerated, shall be void.™

In the case of State ex rel. Globe-Democrat Pub. Co.
v. Gehner, 516 Lo, 694, with reference to the attitude of the
law on exemptions, the court said, 1. c. 698:

"The policy of our law, constitutiomel
and statutory, is that no property than
thet enumereted shall be exempt from
taxation."

In the case of People ex rel, Rice v. Graves, 273
N. Y, S. 582, 242 App. Div, 128, it is held that an income
tax is founded upon the protection afforded to the recipient
of the income by the State, in his person, in his right to
receive the income and in his enjoyment of it when received.

In the cose of Ludlow-Ssylor Wire Co. v. Wollbrinck,
275 Lo, 339, which wes the controlling cese in this state up-
holding the counstitutionality of the original income tax law
passed in this state, and was decided at the April Term, 1918,
of the Supreme Court, it 1= stated, 1. c. 350:

"The government of this State is a
representative republie in which all
the power to maske laws in the name
end with the authority of its con-
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stituent elements--its citizens

en masse~-~1s lodged in the temporary
Teglslaeture, subject only to the
restraining clauses of the constitu-
tions of the State and Nation. Upon
this prineciple is founded the in-
herent power of that body to legislate
et will on any subject and to any
extent when, in so doing, neither the
State nor the national Constitution
is overridden.”

And at l. c. 359, quoting from the Supreme Court of
the United States, approvingly, the following:

"'There is no general supervision on

the part of the Nation over State
taxation; and in respect to the

latter, the State has, speaking generally,
the freedom of a sovereign both as te
objects and methods.'"

And at 1. c. 351 the court epprovingly quotes the
following:

"'The power to tax rests upon neces-
sity, and 1s inherent in every
sovereignty. The Legislature of
every State possesses 1t, whether
particularly specified in the Con-
stitution as a grant of power to be
exercised or not. In reference to
taxation, the Constitution is not so
much to be regarded a grant of power
as a restriction or limitation of

power,'"

And at 1. c. 353, speaking of the, constitutional pro-
vision that texes on property should be levied according to
value, the court comnstrues thaet provision not to apply to
income taxes, and approvingly quotes from Black on Income
Texation (3 Ed.), p. 41, sec. 36, as follows:

"14 tax on incomes.is not a tax on
property, and a tex on property does
not embrace incomes. . . . TFor the
same reason a tex laid on incomes is
different from a tax laid on the pro-
perty out of which the income arises,
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and although a statute mey tax land

at a different rate from thet imposed

on incomes, it is not therefore in
confliet with a constitutionsl provision
that taxation on sll species of property
must be uniform,'"

And at 1. c. 356 the court seays:

" o* % % it follows thet the excluded
clesses of property embrecing incomes,
etc., 8re not within the regulative
provisions of the Constitution (Secs.

6, 7, Art., 10) specifying what *property’
shall be exempt from taxation."™ (The
court mekes a like differentistion with
respect to Sec. 8 of Art. 10).

In the case of Bacoun v. Ramson, 3¢l Lio. 985, 56 S. W.
(2d) 786, the constitutionality of the 1931 income tax law was
again challenged, and the court there decided that an income
tax is not & tax on property as the teru is used in Sections
S, 4, 6, 7 and 9, article 10 of the Constitution of Kissouri,
and likewise holds that this statute is not violative of the
due process and egual protection clauses of the Fourteenth
Amendment to the United States Constitution.

The statutes exempting certaln properties or income
therefron from the paywent of an income tax in this state do
not neme the salaries of county officers, nor the salaries
of officers of municipalities, &s coming within the exempted
class. On the contrary, Section 10115, Lews of Lissouri, 1931,
provides that the income tax shall be computed upon net income
received from all sources during the preceding year in excess
of the exemptions provided. '

The 1931 Act beceme effective in the sunmer of theat
year, and there can be no guestion herein as to changing the
salary of an officer during his term of office, if for no other
reason, because of the lepse of time since the enactment of
this lew.

A person's salary, when received by him, does not there-
after belong to the eounty, or to the state, or to the person
who has paid it to him, and there can be no application of the
constitutional exemption of Section 6 of Article X of the State
Constitution. A county officer or city official, when he 1s
paid his salary, has received an income Just the same, within
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the meaning of the income tax lew, as if he had received
this money from a private sourece, =2nd by the terms of
Section 10115 he is required to pay upon his net income, and
in figuring what is his net income his sslary should be in-
cluded.

CONCLUSION

It is our opinion that in arriving at the net income
of & person resident of Lissouri who has received during the
preceding taxable year am income in the form of salary from
a county or from & city within Lissouri, such salary so re-
ceived should be considered a part of his income taxable under
the laws of this state, and he should file a returm and pay an
income tex to the state unless after having so figured his
net income the exeuptions as set out in the above referred to
Sections 1011&, 10119, 10120 and 10122 relieve him of such
duties.

Yours very truly,

URAKE WATSON,
Asgistant Attorney General.

APPROVED:

ROY HeKITTRICK,

Attorney General.
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